AFL ANTI - DOPI NG TRI BUNAL
MONDAY, 16 FEBRUARY 2015
DAY FI FTEEN
( TRANSCRI PT- | N- CONFI DENCE)

CHAI RVAN: MR DAVI D JONES
MR JOHN NI XON
MR WAYNE HENWOOD

COUNSEL ASSI STI NG MR JUSTI N HOOPER

MR J. GLEESON QC with M5 R ENBOM appeared on behal f of AFL.
MR M HOLMES QC with MR P. KNOALES appeared on behal f of the
CEO of ASADA.
MR D. GRACE @ with MR B. | HLE appeared on behal f of 32
pl ayers.

MR N. CLELLAND QC with MR D. HALLOWES appeared on behal f of
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CHAl RMAN:  Good norni ng, everyone. M Holnes, can we start
with you?

MR HOLMES: Yes, there's an issue, if | may say. The players
want to insist on enforcing the rules of evidence and want
to address as a prelimnary matter a couple of pages in
exhibit A3. This relates to GL Biochem and what sort of a
conpany GL Bi ochemiis.

CHAI RVAN:  Yes.

MR HOLMES: \Whether it's a fly-by-night Chinese conpany where
you pay cash or whether it's a subsidiary of a
mul tinational with an operation here in Ml bourne called
M not opes.

You will recall in exhibit AS-9, the dramatis
personae, that we said that M notopes is a subsidiary,
M not opes Pty Ltd is a Mel bourne based peptides supplier
wi th whom St ephen Dank had contact and is part of the sane
corporate group as GL Biochem The way we sought to prove
that was to tender a nunber of records. This Tribunal
uphel d the objections - - -

CHAIRVAN:  Yes, | noted this in relation to paragraph 428,
| think it was.

MR HOLMES: Yes, that's what |I'mdealing with now.

CHAIRVAN: | didn't have the actual exhibits with ne when | was
going through this and I was trying to recollect, and ny
recol l ection was that a docunment that nade sonme reference
we ruled out, but what you seemto be referring to was
anot her docunent.

MR HOLMES: Yes, it is page 31 to 33.

CHAI RVAN: It was AS-3, docunent 9, 31 to 33.

MR GRACE: To 34.

MR HOLMES: Sorry, it goes over to 34.
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CHAI RMAN:  So we want AS-3.

MR HOLMES: AS-3. This is where we proved that fact. How do
we prove it? W go on the US Securities Exchange
Commi ssi on website where we see the docunents that are
filed with that governnent authority by CBlI, and we know
that GL Biochemis still going and we know t hat M not opes
is still going and we know that CBI is still going. W
have a record of when CBI acquired or nerged with G
Bi ochem and the details of the other subsidiary,

M not opes.
That is being objected to. If that goes out and

this Tribunal puts the blinkers on, then there is no

evi dence of what G Biochemis. There is no evidence that

M not opes is the subsidiary of CBlI, a nmultinational. This

Tri bunal woul d be wal ki ng around ignoring what is on

record. My friends have had this since | ast Decenber -

CHAI RMAN:  This particul ar docunment wasn't objected to, was it?

MR GRACE: It was, sir.

MR HOLMES: It was objected to.

CHAI RMAN:  But we didn't rule on it.

MR HOLMES: No, because at the tinme they put their |ist of
pages that they were objecting to, they didn't include
t hese pages. So | assunme and | accept it's an oversi ght.

CHAI RVAN:  That it was just inadvertent.

MR HOLMES: Yes, because if you |look at the transcript it was
objected to at the tine.

CHAI RVAN: At the tine that you went through it.

MR GRACE: No, at the tinme | made submissions on the voir dire.

CHAI RVAN: | think you m ght have, too, when M Hol nes was

referring to it.
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MR GRACE: Yes, | did.

MR HOLMES: Back in Decenber

CHAI RVAN:  Because he did take us through it to a fair extent.

MR HOLMES: There shoul d be highlights perhaps every page
except for the last page. So it is a filing with the US
Securities and Exchange Comm ssion. It's on their
records. It is there. They can |ook at the records.
They can verify this. They have had it since |ast
Novenber/ Decenber. It cannot seriously be in dispute that
GL Biochemis not a subsidiary of CBI. It cannot
seriously be in dispute that M notopes is a subsidiary of
CBlI. But we can have the players having objections to the
adm ssibility of evidence.

This Tribunal functions efficiently in nost
matters because the rules of evidence don't apply, and it
can informitself in the nost appropriate way and not
waste tinme and get on with the real issues. That's what
we woul d urge.

CHAIRVAN: It has a date June 8, 2009. So that's the date
whi ch what appears in this docunent is on the record, is
it?

MR HOLMES: Yes. |If you look at the bottom sec. gov.

CHAI RVAN:  The source of it is businessw re.com news,
et cetera.

MR HOLMES: It is the sec. gov.

CHAI RMAN:  That's the Securities and Exchange Comm ssion, is
it?

MR HOLMES: Yes, the official US Securities and Exchange

Commi ssion website. So it is probative, it is relevant,

it goes to a matter in issue. It has been fairly
di scl osed.
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CHAI RMAN:  You seek to use it as to the reliability of the
Chi nese conpany as the supplier.

MR HOLMES: Yes.

CHAI RVAN:  Because there is an attack made on the basis that,
"Well, how do we know it's Thynosin Beta-4 that was
provi ded by this conmpany? They could be m ckey nouse |ike
ot her Chinese conpanies. There is no certificate of
anal ysis for the substance. What reliance can you pl ace
on the substance being provided, if it is accepted the
subst ance was provided, is Thynosin Beta-4?"

You seek to put this forward as evi dence of

the structure of the particular conpany and then say,
"Well, based on that, the Tribunal can draw certain
inferences fromthat in relation to the standing of the
conpany and the reliability of the conpany and whet her the
conpany would be likely to have supplied what it is said
it supplied.”™ |Is that basically it?

MR HOLMES: Exactly.

CHAI RMAN:  Can you just el aborate again on the objection,
M G ace?

MR GRACE: Yes. Can | go to paragraph 425 of ASADA' s CEO s
subm ssi ons

CHAI RVAN:  Yes.

MR GRACE: 425 says, "The court has heard general evidence
about the unreliability and poor quality of certain
Chi nese suppliers of peptides. However, this general
evi dence does not establish that the products supplied by
GL Biochem were not what they purported to be. 1In fact,
Pr of essor Handel snan made cl ear that there were many high
quality peptide suppliers in China. Charter's evidence

was that he went to sonme length to ensure the quality and
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reliability of his peptide suppliers. He said, "I went
t hrough about six or seven factories before | found the
right one." He said he was there for weeks | ooking for
them being G Biochemin Shanghai. He went on to state
he went through their quality control, took sanples, ran
t hrough themthe | aboratory to nake sure they were up to
standard.” Well, we know there is no corroboration of

that. Anyway, that's what he said.

CHAI RVAN:  You chal | enge that, obviously.
MR GRACE: Yes. Then 428, "There is independent evidence to

support Charter's confidence in the quality of supply from
GL Biochem" Then there is a reference to "records | odged
with the Securities and Exchange Commi ssion indicate that
GL Biochent and | won't read all of that out. You wll

see the dot points which is a fair - - -

CHAI RMAN:  That's a fair sunmary.
MR GRACE: That's a fair summary of what's in that article.

Then 429, "These are not the characteristics of a

di sreputable, unreliable supplier.” Charter's evidence is
that he chose (. Biochem as a supplier because it was GW
certified. Then there is discussion about what that neans

and contrasts with Ali Baba where - - -

CHAI RVMAN:  No one has nentioned the 40 thieves yet.
MR GRACE: No, and an assertion that G. Bi ochem cannot be put

into the false GW type conpany. Then over the page, "Nor
does the reference to non- GW custom pepti des underm ne
this position. G. Biochem s own website indicates the
conpany sells both custom and GW peptides.” Then there
is reference to M Xu. O course, M Xu refused to
cooperate, although he had some conversation with

M Wl ker at sonme stage. Then there is reference in 432
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to the G Biochemcertificate of analysis.

MR HOLMES: Are these pages the basis of the objection?

MR GRACE: Yes, but I'mjust giving the background.

MR HOLMES: The basis of the objection to the US Securities and
Exchange Comm ssion filing, why this Tribunal shoul dn't
act on it.

MR GRACE: | will come to it. Then we go to the transcript.
Could I take you to the transcript, page 135.

CHAIRVAN: | don't think we have it, but anyway.

MR GRACE: Perhaps | wll read it. 1It's not very |ong.

M Hol mes in his opening says, and actually conmences on
page 134, and refers to - if you go to page 28 of AS-3 you
will see M Hol mnes says at page 134 - - -

MR HOLMES: Was that in relation to the other pages?

MR GRACE: Yes. At page 28 of the bundle - - -

MR HOLMES: | object to the reference to the other pages. This
is not something | said in relation to this docunent at

that time. So why is it relevant now?

MR GRACE: | want to give you the background and as to the
context of the objection that was nmade. |f you let ne
finish - - -

MR HOLMES: The reason |I'minterrupting is we are very pressed
for tinme. It is two days.

CHAI RVMAN:  We are pressed for tine. | understand that.

MR HOLMES: And the basis of the objection so this Tribunal can
deal with it.

CHAl RMAN:  What are you saying, M Grace? That it is of no
probative value? 1In the end - let's assune the docunent
stays in. In the end, it's a matter for us as to, okay,
that's all very interesting, but how far does it take you

in terns of the establishnent of the fact that this
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particul ar prohibited substance was supplied by this
particul ar conpany? It can only be put as a circunstance
by M Hol mes that can support an ultinmate inference that
what was supplied was what they said they were going to
supply. You can point to a whole lot of things, which you
are doing, that tends to say, "Well, you can't be
confortably satisfied, assum ng you accept that's what
they said they were going to supply, that that's what in
fact they supplied.” Are we really junping at shadows
over all this, really?

MR GRACE: W are not, because this is a plank that ASADA
relies upon to establish the ultimte inference that what
was supplied in 2011 was Thynosi n Beta-4 because of the
reputation of this particular conpany. | note that when
| objected during the course of the opening to 28 to 30
and then M Holnmes went to 31 imrediately after he
referred to that, you interrupted, sir, and said, "It
woul dn't need the caution formally to be cautious about

t his docunent," because we are referring to the caution
whi ch appears on page 30, you see the | ast paragraph on
page 307

CHAI RVMAN:  Yes.

MR GRACE: "It wouldn't need the caution formally to be
cautious about this docunent, M Gace, | can assure you.
Sone peopl e m ght suggest there is a bit of puffery there.
Yes, 31," and then the discussion goes onto 31 to 33. |If
you go to page 34, you have exactly the sane caution

CHAI RVAN: " Undue reliance".

MR GRACE: But this is the exact - - -

MR HOLMES: | assume that's a requirenent of the US Securities

and Exchange Conm ssion. That's what they have here.
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about late 2011. It is in an archive that's been
extracted and you will see at the bottom of the page, page
34, "Archives". It is no longer up there on the website.
Then if we go to ny objection which appears at
page 862 of the transcript, you will see | say this at
line 27 on page 862, "At 28 to 30 in AS-3, press rel ease.
We don't know who the author is of this. An organisation
per haps call ed Business Wre, but who knows. You will see
28, 29, 30 and 31, 32, 33 and 34. There is no provenance
of this. 1'mnot sure what use ASADA seeks to make of it.
It is hearsay. It is asserting GW status on page 31.
The | ast dot point, 'GW synthesis', whatever that neans.”
"Further up the page under 'CBI nmerger with G
Bi ochem, third line, 'd obal market for non-GW custom
peptides.' There is issue, we say, about relevance and,
nmore to the point, how does a 2009 docunent in relation to
GW have any relevance to a 2011 transaction, 2012
transaction involving this conmpany? |If some support is
sought to be found fromthat, that sonehow because of sone
cl ai med associ ati on between an organi sation called
M not opes based in Mel bourne and GL Biochemthat it is
suggested gives sone status to GL Biochem it's been
unexpl ai ned and not the subject of any evidence. So we
woul d seek to have that excluded just on the basis of
rel evance. "
So that was the objection made at the tinme. You

then ruled on pages 28 to 30 and said they are excl uded.
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We say what's contained in pages 31 to 34 is in large part
a replication of what's in 28 to 30, with the sane caution
at the end of the docunment as appeared at page 30. So it
is just puffery, assertion, marketing and ot her
descriptions you could nake of it.

CHAI RMAN:  The fact that these conpanies are subsidiaries of
t he Anmerican conpany, which these docunents denonstrate,
as | understand it, is that right?

MR GRACE: They suggest that.

MR HOLMES: They do. They clearly do.

CHAIRMAN: | can't see how that's puffery.

MR HOLMES: No.

CHAI RVAN:. O her statenents and the caution obviously is
directed to where predictions are being nade about what
the performance of the conpanies m ght be and what they
m ght do in markets and all that sort of thing. They are
sayi ng, "You have be cautious about that because they are
| ooking at the future."” But, essentially, it seens to ne
that you are relying upon this docunent on the basis of
its being tied into the Anerican conpany.

MR GRACE: Tied into the American conpany and the description
of its subsidiaries in Shanghai and Mel bour ne.

CHAI RMAN:  As subsidiaries of the American conpany.

MR HOLMES: Yes, and, as ny friend has fairly conceded, what we
have put there and how we have used it is a fair
description of that docunent. They have not put on any
evi dence to suggest that that is unreliable, not the
situation. That is the situation in 2009, two years
before this transaction occurred and we know fromthe
website it's still going on. So this is a substantia

conpany, part of a global nultinational, which has a
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matter of the |laws of evidence you can't rely on this.”
Real | y.

CHAI RVAN:  Al'l right.

MR HOLMES: You can see how we have used it and it is
clearly not in dispute.

CHAI RVAN:  We will just take a nonment to have a word about it,
| think. We will receive the docunent, M Hol nes, but we
make it very clear as to its probative val ue and wei ght,
having regard to the attack that's nade on it, is very
much an issue. So that stays in as part of AS-3.

MR HOLMES: Gentlenmen, there is a matter which has arisen in
relation to the RD Peptides contract. You will recall a
| ate tender was made of a docunent which was produced by
M Charter to M Hargreaves between interviews and there
are two affidavits.

CHAIRVAN:  This relates to the affidavit of Melissa Jane
Gangemi .

MR HOLMES: Yes, there is an affidavit from Ms Gangem and
M Calwell. | would seek to read Ms Gangem 's affidavit
and there is an affidavit from M Cal dwel|.

CHAI RMVAN:  Ms Gangemi's affidavit was with your subm ssion,

M Holnes. Do we have M Caldwell's affidavit?
MR HOLMES: It was, yes. W l|lodged the affidavit and sone

confidential subm ssions separate to the main subm ssions.
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CHAIRMAN: | will find those.

MR HOLMES: | amhearing on ny right they are doing sone web
sear ches now about CBI; they are doing some web searches
now about what we have in those pages to see what the
current situation in 2015 is. W don't know what that
position is, although |I have nmade those statenents. But
CBI is still trading.

CHAI RVAN:  Yes, if there is other stuff to go in you can |let us

know. The confidential subm ssion relates to the

[redacted] matter. I'mjust trying to find Caldwell's
affidavit.

MR HOLMES: | think ny friend is about to launch that affidavit
Now.

CHAI RVAN:.  That's with the players. Ckay.

MR HOLMES: Can we have an exhibit nunber for Ms Gangem's
affidavit?

CHAI RVAN:  Yes.

#EXHI BI T AS-31 - Affidavit of Melissa Jane Gangem .

CHAI RMAN:. M Gace, you have an affidavit?

MR GRACE: | have an affidavit of David John Caldwell, a
forensic conputer analyst. It is dated 11 February 2015

| seek to read that and have it tendered.

CHAIRVMAN: | think you referred to that in your subm ssion,
didn't you?
MR GRACE: Yes. It was served with the subm ssions.

CHAIRMAN: It will be PG 30.

MR GRACE: | seek to tender the original.

#EXHI BIT PG 30 - Affidavit of David John Cal dwell.

CHAI RVMAN:  This relates to the purchase contract.

MR HOLMES: The one that cane to |light.

CHAI RVAN:  That M Charter referred to when being interviewed

. AFL Anti - Dopi ng Tri bunal 1067 DI SCUSSI ON
16/ 02/ 15



© 00 N oo 0o b~ w NP

W W N N N DD N D DD MDD PP PP PP, PP PR
O © 00 N o o Ao W N b O ©o 0o N oo O b~ wN -+, O

by M Hargreaves.

MR HOLMES: Yes.

CHAI RVAN:  Both those are in.

MR HOLMES: Have you had an opportunity to glance at those two
affidavits?

CHAI RMAN:  We certainly had a | ook at the one of Ms Gangem .
| will just have a |look at M Cal dwell.

MR HOLMES: They just deal with two matters. The docunent was
created, the RD Peptide's docunent was created using a
Phot oshop program As they both agree, it was created
usi ng that programon 24 Novenber |ast year. There are
various options as a result of that disclosure or
di scovery.

So |l will now go to conmence ny subm ssions, if
that's an appropriate course.

CHAl RMAN:  Yes, it is.

MR HOLMES: | think the tine starts now.

CHAI RVAN:  COkay, it does. Like they say in golf, we have put
you under the clock.

MR HOLMES: We have put in lengthy witten subm ssions and |I'm
not going to re-read those. This is a matter where the
case that we opened to on that exhibit AS-1 we woul d say
has been sustained, but | would like to start with | ooking
at the first matter

The first matter is this question of the standard
of proof. |In doing that, | want to enphasise that we are
in a court because everybody here is taking this
seriously, as they should. These proceedi ngs woul d
ordinarily be at the AFL where we first started on day one
and | would inmagine if there was just one player we woul d

be doing it there and we would be giving it the sane
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seriousness as we are today. This is a contractual
tribunal set up to hear these allegations of infractions.
At the outset the matter is to be taken seriously, but it
is not to be given any special treatnment because it has
been nultiplied by 34 or been joined with 34 other cases.
The standard of proof that this Tribunal applies is not
that of the crimnal standard.

CHAI RMAN:  There is no worries about that. W won't be
applying the crimnal standard of proof, M Holnes, | can
assure you

MR HOLMES: Just to junp ahead, M Gace's fifth | eg argunent
really comes fromthe crimnal |aw.

CHAI RMAN:  As to how you apply the standard of proof that we
have to apply in relation to a circunstantial case is
another matter, conpared to how you apply the beyond
reasonabl e doubt standard of proof in a crimnal
circunstantial case. Shepherd' s case, for exanple, that
M Gace referred to, was a crimnal case.

MR HOLMES: Yes. 1In a crimnal case, because you are concerned
wi th proof beyond reasonabl e doubt, there are those
addi ti onal hurdles that, where you have circunstanti al
evi dence you have to establish not only that guilt is the
reasonabl e inference, but it nust be the only reasonabl e
i nference, and on top of that - - -

CHAI RVAN:  No ot her reasonabl e hypot hesi s.

MR HOLMES: Yes, and if there is any other reasonable
expl anation that is consistent with i nnocence, then they
must acquit. That's where the crimnal law is |ooking at
a concept which is not present in this Tribunal. This
Tribunal has a different textural concept. It starts with

t he bal ance of probabilities and then raises it. So it
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| ooks at the satisfaction which has been accunul ated by
the material and we don't have to exclude other things.
Al'l this Tribunal is concerned with is the reasonable
satisfaction. 1In that respect, we adopt and endorse the
AFL's subm ssions on the standard of proof. They are set
out in paragraphs 10 to 27.

CHAl RMAN:  Yes, we have read those.

MR HOLMES: The only caveat we would put on that adoption - - -

CHAI RVAN:  What do you say about those factors that M d eeson
refers to and expresses sone doubt? They are factors that
were raised in the subm ssions of the players. | wll
just get the paragraph. They conme out of Brigi nshaw.

MR HOLMES: In paragraph 18 there is the reference to what
Justice D xon said about "the seriousness of the
al | egation, the inherent unlikelihood of the occurrence of
the description given and the gravity of the consequences
flowng fromthe particular finding."

CHAl RVAN:  Yes.

MR HOLMES: Those three considerations bear down on the mnd of
a Tribunal in a civil case, but in these proceedings only
the first one has been referred to and this Tribunal
shoul d not put back into the consideration those
addi ti onal paragraphs 2 and 3. But if you were to do
that, we endorse the observations that follow. But as to
t he consequences in paragraphs 23 to 25, that may be the
consequences, but that's for another day.

CHAI RMAN:  Yes. 19 and 20 is where M G eeson picks up this
point, refers to what you have just referred to, which
| think is a footnote where the code refers to a serious
matter. What M G eeson is saying is the fact that that

is referred to and nothing else could | ead you to a view
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that it wasn't intended that the other matters be taken
into account. On the other hand, it mght be said, "Wll,
it's not necessarily the intention that matters referred
to by Briginshaw shouldn't be taken into account by the
fact that the seriousness is - it mght have been thought
necessary to enphasi se the inportance of the seriousness
of the alleged violation.”™ |Is there any learning on this,
M Hol nes?

MR HOLMES: Learning in the sense of?

CHAIRMAN: I n the sense of any decisions, and |I'mtal ki ng about
particularly CAS decisions, and I think you were involved
in Fogarty, an interesting case.

MR HOLMES: Sorry. French?

CHAI RMVAN:  No, Fogarty.

MR HOLMES:. Foggo?

CHAI RMAN:  Foggo. You were one of the panel, where there was
some tinme, as | recall it, on the question of proof. But
|"mjust enquiring as to whether you are aware of any
deci sions where this particular question has arisen.

MR HOLMES: | hate to say this, but we haven't given
consideration to Foggo. Gentlenen, there is reference in
the footnote to the standard bei ng conparable to the
standard which is applied in nost countries in cases
i nvol ving professional m sconduct.

CHAIRVAN:  That's right, and the players have referred to that.
One can see the wisdomin that, having regard to the fact
we are dealing with professional footballers and this is a
disciplinary matter affecting themand affects their
l'ivelihood.

MR HOLMES: Accepting all of that and then accepting that this

is a case of inadvertent doping, not deliberate doping,
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del i berate doping by M Dank but not by the players - - -

CHAIRVAN: It can still carry up to two years suspensi on

MR HOLMES: W have said that and that's where we made the
qgualification about the AFL subm ssions. They are | ooking
at the question of sanction and what the |ikely sanction
is. W haven't endorsed that. It may be the likely
sancti on.

CHAl RMVAN. W don't know.

MR HOLMES: We don't know.

CHAI RMAN:  But certainly the potential for a two-year
suspensi on.

MR HOLMES: | think in our subm ssions you will see a reference
to, because of the inadvertence, there may be a reduction
down to one year and so we are |ooking at that period.

Do you have our list of authorities, our folder
of authorities? Perhaps we can hand those up, because
what | would like to take you to is a case which bears on
t he question that the Chairman just raised about the
seriousness and the livelihood of a suspension on these
pl ayers.

| would like to take you to a case of Sullivan v
Cvil Aviation Safety Authority, CASA. This was a case
involving a hearing leading to the potential cancellation
of a helicopter pilot's licence. |If you go to paragraph
109, that is the paragraph we are concerned about. It is
under tab 12.

CHAI RMAN:  Yes, we have it.

MR HOLMES: There is an assertion about the need to apply

Brigi nshaw and that it was a general principle of |aw

whi ch shoul d be espoused in these cases. | read paragraph
109: "When dealing with this argunment, there is a problem
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with identifying those facts which can properly be
characterised as serious or grey. As to the first
difficulty, it may be tenpting when the Tribunal is
review ng a decision affecting the manner in which an
applicant carries on business activities or engaged in
comrer ci al deci sion making to characteri se adverse
findings as serious or grave. The loss of an ability to
carry on a conmercial activity such as a helicopter
Charter service truly has serious consequences to the

i ndi vi dual . "

That was the case before the court. "But other
findings made by the Tribunal in other statutory contexts
may equal ly have serious inpacts upon a party. A finding
that a fact that an applicant's evidence as to limtations
upon physical novenents or physical capacities is not to
be accepted may have equal ly serious inpact. Decision
making in a comercial context it is respectfully
considered” - and | say by analogy in this footbal
context - "does not necessarily attract any degree of
caution in fact finding than decision making in, for
exanpl e, social security or welfare context. Such
findings of fact have |ong recognised as calling for
consi derabl e cauti on before being made and for care being
exercised in respect of the evidence upon which the
finding is made. Findings as to a party or a wtness
havi ng engaged in fraud are but exanples." Then there is
reference to the solicitors.

Can | stop there and go back to the first day
where there is a single case before this Tribunal. This
Tri bunal under the Code applies to the AFL and to the VFL,

prof essionals and amateurs. You don't apply the Code in a
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different way; you approach the matter seriously and then
you | ook at the text of the Code and then you apply it,
and that's where we adopt the subm ssions of the AFL.

We have di stinguished the deliberate dopi ng, and
that's sonething different. |If you go to our fifth
authority, it's the case of de Bruin. It is a CAS case.

I n paragraph 26, "The panel is equally in no doubt that
the standard of proof required of FINA is high, |ess than
the crimnal standard but nore than the civil standard."
This is a case back in 1998, before there was a Wrld
Anti-Doping Code and it all depended upon the provisions
of the applicable association, and here it was the

| nternati onal Swi mm ng Federation. "To adopt a crim nal
standard, at any rate where the disciplinary charge is not
a crimnal offence, is to confuse the public |law of the
State with the private | aw of an association. The panel
further accepts that in as nuch an all egation of
mani pul ati on includes an el emrent of nmens rea and
attributes dishonesty to an athlete, whereas other doping
of fences may be ones of strict liability, such an

al | egati on bespeaks of an extrenely high |evel of
seriousness. "

Then if you go over to the foll ow ng page,
par agraphs 39 and 40, "In essence, the appellant contended
that the burden of proof |ay upon the respondent to
elimnate all possibilities other than mani pul ation by the
appel lant." That resonates with what the players are
sayi ng here, that we have to disprove or elimnate other
possibilities.

"We do not believe that this position reflects a

correct legal analysis. The respondent’'s burden was only
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but sufficiently to nake the panel confortably satisfied
that the appellant was the culprit. But even if the

appel lant's contention were correct, we consider that that
burden had been di scharged."

Before | |l eave the authorities, could you go to
tab 6. On the first page the H gh Court started with the
statenment, "The ordinary standard of proof required of a
party who bears the onus in civil litigation in this
country is proof on the bal ance of probabilities. That
remai ns so where the matter to be proved involves crimna
conduct or fraud. On the other hand, the strength of the
evi dence necessary to establish a fact or facts on the
bal ance of probabilities nmay vary according to the nature
of what is being sought to prove. The authoritative
statenments have been often nmade as to the effect that
clear, cogent, strict proof is necessary where so serious
a matter as fraud is to be found. Statenments to that
ef fect should not however be understood as directed to the
standard of proof."

Here the text does alter the standard of proof
and it subsunes these matters. By raising it, it includes
these matters and you shouldn't add them back in on top of
the confortable satisfaction. | continue, "Rather, they
shoul d be understood as nerely reflecting a conventi onal
perception that nenbers of our society do not ordinarily
engage in fraudulent or crimnal conduct.” That's the
i kelihood of the occurrence occurring. Here we are not
suggesting there is a deliberate act, as the AFL has
pointed out. "And a judicial approach that a court should
not likely make a finding that, on the bal ance of

probabilities, a party to a civil litigation has been
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guilty of such conduct.”™ Then there is reference to
Justice D xon.

CHAI RMAN:  What in essence you say is that if you | ook at your
case as to the alleged violation against the players, |I'm
not tal king about Dank, you take into account that it's
not being alleged that they acted dishonestly; it's being
accepted that they were in effect subject to a program
t hat was provided by others, nanely the club - - -

MR HOLMES: They were willing participants in the program

CHAI RMAN:  They were willing participants, but you wouldn't say
that they were fully inforned participants in terns of the
program

MR HOLMES: No.

CHAIRVAN: | think that's a fair way - they had sone
i nformati on, but whether you would say that was - - -

MR HOLMES: They, for exanple, were told repeatedly that this
was approved by WADA. They signed a docunent that said
t he WADA approval was annexed. They never saw that. They
never satisfied or discharged the obligation - - -

CHAI RVAN:  That cones into the question of whether you could
say there is no fault or no significant fault. | suppose
it is the sort of fault aspect or the nens rea or
know edge aspect of the violation. It is not put in any
sense that they were dishonest, for exanple.

MR HOLMES: | think we have said that in our witten
subm ssions. W don't suggest that they were any nore
than willing participants in the supplenentation program
organi sed by Essendon, that they signed docunents which
t hey nmust have known weren't correct. They had no
annexures. But that doesn't form any conponent of whet her

or not an infraction has occurred.

. AFL Anti - Dopi ng Tri bunal 1076 MR HOLMES
16/ 02/ 15



© 00 N oo 0o b~ w NP

W W N N N DD N D DD MDD PP PP PP, PP PR
O © 00 N o o Ao W N b O ©o 0o N oo O b~ wN -+, O

If I go then to this assertion by the players
that we must di sprove any reasonabl e i nference consi stent
wi th innocence. They nmake that, for exanple, at paragraph
21. This is their fifth |eg.

CHAIRVMAN. |Is this M G ace's?

MR HOLMES: Yes. |If | don't go to every paragraph in it - - -

CHAIRVAN. No, M Holnes, if we go to every paragraph, we won't
be tal king about this natter being decided before the 2015
season starts, it will be the 2016 season.

MR HOLMES: |If you look at the | ast sentence of that paragraph
21, "Unl ess ASADA can confortably satisfy the Tribunal
that these alternate explanations are not open to
reasonabl e i nference on the material before the Tribunal,
then the violations will not be made out.” | couldn't
under stand where that canme from | found sonething
simlar in the Victorian judges' directions in relation to
circunstantial evidence. But that, with respect, is
i nconsistent with the texts of the AFL Anti - Dopi ng Code
and to inpose that requirenent is to lead this Tribuna
into error. This Tribunal is to assess the evidence and
to weigh the evidence and see if it has cone to a
confortabl e satisfaction that a certain event has occurred
and we have identified the facts that you need - - -

CHAI RMAN:  But in going through the process that you have to go
through in reaching confortable satisfaction, you have to
consi der whether there are other explanations about things
and wei gh those expl anations as part of the intellectual
exerci se that you have as to whether you are confortably
sati sfi ed.

MR HOLMES: Yes, you do. But you focus on how satisfied you

are. You don't focus on, "Can we exclude that? Can we
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excl ude that possibility?"

CHAI RMAN: In the end it's confortable satisfaction. That's

what we have to apply.

MR HOLMES: Yes. |'mrepeating nyself. Just the words used

"beyond reasonabl e doubt"”, that test |ooks at other
possibilities. It is alnost |ike a top down reasoning
conpared to a bottom up reasoning. The bottom up
reasoning is to assess the individual facts and to see
what the accunul ated wei ght establishes, not to pick each
i ndi vidual one. 1'mgoing to cone back to M G ace
saying, "You can't even be satisfied that M Charter went

to China."

MR GRACE: No, Shanghai
MR HOLMES: O Shanghai. But | will cone back to that. But

what are we all doing here? What have we all heard? Just
to continually say, "There is a possible doubt here,
there's a possible doubt there, there's a possible doubt
there,” rather than to stand back and to consider the
matter as alnost a jigsaw. A natter in isolation my have
apparent little weight, but when it fits in a sequence of
events that is supported by what has gone before and what
foll ows and those events involve text nessages that have
been obt ai ned i ndependently and invol ve enail|l chai ns.
There's doubt, for exanple - they call it an
al | egati on about testing by Eagle Laboratories. Eagle
Laboratories in the material has produced docunents, has
answered enquiries about the testing, but they cast doubt
on that. They say there is an allegation that there was
an emai | exchange with Eagle. They say, "You can't be
sure.” Wth respect, you put in the chain of going to

Shanghai, com ng back, sending an order, conmunicating
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wi th Ant hony, the delivery to Mel bourne and the
comencenent of the conmpoundi ng. Wat does Al avi say? He
says, "l better get cracking. This is a big order, a big
contract." W know even when M Serge Del Vecchio cane
al ong and | ater produced a docunent, that confirned that
they were tal king about potential work for the AFL cl ub.
Al of this, there's a |ogical consistency. But
if you take it pieceneal and say, "Ch, well, we could have
had delivery notes, we could have had this, we could have
had that," but what we do have does have wei ght when
| ooked at in the big picture and when anal ysed i n det ai
as our witten subm ssions have said.
Can | go back to our authorities. | want to

briefly take you to Knight v The Queen.

CHAl RMAN:  That's nunber 13.

MR HOLMES: The particul ar passage is at page 502, it is the

very last one. This is just going back to we shouldn't
absorb crimnal directions or crimnal reasoning which is
associated with a different contextual standard of proof.
In the mddle of that paragraph, or I wll read
t he whol e paragraph: "The question is not whether the
trial judge failed to give an appropriate direction to the
jury, but whether the jury acting reasonably must have
entertai ned the reasonabl e doubt about the guilt of the
appellant. In his charge the trial judge instructed the
jury to the effect that they should only find by inference
an elenent of the crinme charged if there were no ot her
i nference or inferences which were favourable to the
appel | ant reasonably open upon the facts. A direction in
those terns is often called for where the prosecution

relies upon circunstantial evidence. However, it is a
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direction which is no nore than an anplification of the
rule that the prosecution nust prove its case beyond
reasonabl e doubt and a question to which it draws" - can

| just say that's the text draws attention - "that arising
fromthe existing of conpeting hypothesises or inferences
may occur in alimted way in a case which is otherw se
one of direct rather than circunstantial evidence."

So all of this approach is informed by the
crimnal law and the crimnal |aw standard, and not the
civil law standard.

Can | then take issue with another issue relating
to the standard in the players' subm ssions. Again, |'m
just cherry-picking here, unfortunately. | would like to

make sweeping statenments, but - - -

CHAI RVAN: My understandi ng of your position in relation to the

circunstantial case and proof is that, with respect to the
various circunmstances that you rely upon, what you say is
t hat we consi der whether sonething is probable and
ultimately in terns of drawi ng any inference, such as an

i nference that Thynosin Beta-4 was supplied fromChina to
Alavi, we have to be confortably satisfied about that.

But we don't have to be confortably satisfied of each

circunmstance. Have | caught that correctly, M Hol nes?

MR HOLMES: Yes.
CHAIRVAN:  That's the way you put it.
MR HOLMES: Yes.

CHAI RMAN:  You have identified a whole series of events or

ci rcunstances fromwhich you say - well, first of all, you
say, and | think there is agreenent on this, so we at
| east have agreenent on this, that there is indi spensable

facts to be able to establish violation and there's a

. AFL Anti - Dopi ng Tri bunal 1080 MR HOLMES
16/ 02/ 15



© 00 N oo 0o b~ w NP

W W N N N DD N D DD MDD PP PP PP, PP PR
O © 00 N o o Ao W N b O ©o 0o N oo O b~ wN -+, O

nunber of indi spensable facts. O course, Shepherd's case
tal ks about indispensable facts as part of the chain of
reasoning. Then you take each of the indispensable facts
and set out circunmstances which you say we should at | east
find are probable and confortably satisfied |ead to an

i nference, for exanple, that there was a supply from

Chi na.

MR HOLMES: Yes.

CHAI RVAN:.  Whereas the players are seeking to lift it higher in
terms of the degree of satisfaction of the particul ar
ci rcunst ances upon which the inference m ght be based. O
course, you can have circunstances and then an
i nternedi ate i nference which then supports an ultimte
i nference.

MR HOLMES: Yes.

CHAIRVAN:  And that's where clearly you are at issue wth what
they are putting to the Tribunal and what you are saying
is, "Well, what they are putting m ght be appropriate for
a crimnal case but not for this case.”

MR HOLMES:. Yes, because they inpose the added burden of
addr essi ng what m ght be above the confortable
satisfaction. You have to exclude all these other things
whi ch they keep com ng back to, "But what about this, what
about that,"” rather than | ooking at what has been
establ i shed and are you confortably satisfied that those
facts have been established.

They seek to create a naggi ng doubt, | think is
the best way to describe it, in relation to a |ot of

little itens by saying, "But we could have had nore. But

we could have had nore.” This Tribunal lives in a rea
world. It has been charged with a duty to apply a common
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sense approach, it is a serious matter, and to | ook at the
evidence carefully. But it has not been charged with any
duty to dispense crimnal justice. You have been charged
with a duty to dispense the contractual terns of the
arrangenent organising the AFL, and that is a serious
matter. But you only have to be confortably satisfied

that certain facts have been established.

CHAI RMAN: I n essence, and | mght have this conpletely wong

and ny colleagues will tell nme if they see it differently,
but in reading through all the subm ssions, in essence it
seens to nme what the players are saying, and M G ace has
gone through it very conprehensively, M Celland and
M Hal | owes have taken a sonewhat different approach, but
it's a hel pful approach in terns of the analysis of it,
but in the end really what they are saying is, "Look, when
you look at all this, there is just too nuch doubt about
t hese indi spensable facts to be confortably satisfied."”
That's a classic jury question, in the sense that
we have to decide it. "Do we think there's too nuch doubt
or do we say we are confortably satisfied? GCkay, there is
this doubt and that doubt, but we are still confortably
satisfied because of the strength of the circunstances

t hat we consider apply.”

MR HOLMES: That's exactly right. You three gentlenen are the

jury.

CHAl RMAN:  That's what this case cones down to, in the end.

The sad thing about this case is that we have all had to
spend all this time on a case where, if there had been
proper records kept and soneone |ike Dank had come and
given full explanations, et cetera, there either wouldn't

have been any violation alleged or the matter woul d have
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been dealt with very swiftly, as is the usual situation
But we are left in a situation where we have nmultiple
heari ng days, we have thousands of docunents, we have
substantive submi ssions and that's the position we are
left in because that's what's unf ol ded.

In the end, it's all going to cone back to us as
to just are we confortably satisfied, having regard to al
that you each put by way of your subm ssions on the
evidence, and it's been very helpful, if | may say so, to
have all of the subm ssions in the way that they have been
put. In a sense it hasn't nmade |ife easier for us, but we
are not here to just do easy things. But we have to weigh
it and see whether we are confortably satisfied, taking
into account all that you put and the strength that you
say is present in relation to the evidence and how
evidence - again, there is a difference between you and
the players in ternms of the extent to which docunents, for
exanpl e, support the evidence of Charter and Al avi,
whereas the players are sort of tending to take a
position, "Well, if it has cone fromthem can it really
support them" because they are the source of the docunent
and they haven't given everyone all the docunents, | think
everyone is agreed on that, and they have been sel ective.
So there can be a doubt there, as a result, that what
seens to be the position mghtn't be the position. But,

again, that's a matter for us.

MR HOLMES: And that's the approach of | ooking at one in

i sol ation and saying, "Just because that docunent cane

from Charter, Dank or Alavi, you can't rely upon it."

CHAI RMAN:  That's not the end of the story, particularly with

cont enpor aneous docunent s.
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MR HOLMES: But that would | ead you into error, because |I have

just given you the exanple of the Eagle Pharnmaceuticals
and we have a folder which |I propose to hand up, of
docunments. In our subm ssions we refer to a docunent.

Rat her than we all spend tine | ooking through the various
fol ders everywhere, we refer to a docunent which was
produced from Eagl e Pharmaceuticals. You know the enuil
chain that M Charter or Al avi produced about sending the

peptides and the Thynosin Beta-4 to Eagl e Pharnaceutical s?

CHAI RVAN:  Yes.

MR HOLMES: Eagl e Pharmaceuticals provides a docunent which is

under tab 6 which we have referred to in our subm ssions
and this has been supplied by Alavi to Eagle
Pharmaceutical s, and you see the peptide fornul ati ons that
M Alavi has filled in. W know he has been conpoundi ng
the Thynosin Beta-4 and what does he do? He puts in
Thynosin and he puts in the concentration |levels. W know
there is a debate about that.

My friends want to cast doubt about, "You haven't
been able to prove the exact dosage." But you have been
able to prove that Dank asked, "Wat peptide do you want
next?" "Thynosin Beta-4." Then Charter then says to
Al avi. "Wat peptide does Steve want next?" "He wants
Thynosin Beta-4," and gives the size and the |abels. Then
you have the dispensing and then you have at the sane tine
Al avi sending Thynosin to Eagl e Pharnmaceuticals and you
have the chain where in the correspondence he provides a
reference to Thynosin Beta-4. Sonetines it's Thynosin,
sonetines it's Thynosin Beta-4. But the naggi ng doubt
i gnores the consistent chain of events and the fact that

t hey had been dealing wth and ordering and obtai ni ng
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Thynosin Beta-4 and that they do have it and they paid for
it.

So that's where this naggi ng doubt approach and
the crimnal law jury advocacy - | accept, gentlenen, you
are a jury of three, but you have assessed evi dence of
this sort, your experience on assessing evidence the AFL
is fortunate to have because of the vast experience you
bring, and it is not for ne to tell you that. But where
they are seeking to lead you into error is to adopt the
crimnal approach, not the confortable satisfaction of the
AFL Anti-Dopi ng Code. There is a doubt.

MR CLELLAND: M Chairman, can | just clarify that's certainly
not our intention to lead the Tribunal into error. W
don't submt that the crimnal standard is appropriate and
we do not rely upon sonething in the nature of a nagging
doubt. We say you would not be close to confortably
satisfied on nost of the so-called indi spensabl e issues
t hat have been identified by ASADA.

CHAI RMAN: | understand that, M dell and.

MR CLELLAND: Thank you.

CHAI RMAN:  That's the bottomline in the end. That's the
bottomline in the end. Everyone has put their
subm ssions as to why they say we should be and why so we
shoul dn't be.

MR CLELLAND: Yes.

CHAI RMAN:  You rely on specific things such as the | ack of
analysis and all that sort of thing. Now, as to how nuch
wei ght we put on that, that's a matter for us. But you
put a certain anount of weight on it and we have to assess
t hat .

MR HOLMES: One can expect in a crimnal trial, where the State
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is bringing proceedings, a counsel of perfection that
these matters be addressed. But as you pointed out,

M Chairman, this Tribunal doesn't have powers. It has to
do the best it can in the facilities that have been
available to it. The sane applies to the parties. You
have to deal with what is put before you and approach it
not approaching a crimnal standard | ooking for doubt here
or there, but whether or not you are satisfied the
infraction has occurred.

CHAI RVAN. M Hol nes, these docunents in this folder we just
have are already in evidence, aren't they?

MR HOLMES: They are.

CHAI RVAN:  Per haps what we might do, just while we are thinking
about it, for the purposes of the record it's probably a
good idea to mark your closing submssion. W can mark
AS-32 as the closing subm ssion relating to the pl ayers
and AS-33 as the index of docunments referred to in closing
subm ssions, and AS-34 - - -

MR HOLMES: | think AS-33?

CHAI RMAN:  AS-33 is that folder of docunents and AS-34 is the
Dank cl osing subm ssion, just so the record is clear as to
what we actually have. W have already dealt wth the
affidavit.

#EXHI BI T AS-32 - C osing subm ssion relating to the players.

#EXH BI T AS-33 - Index of docunents referred to in closing
subm ssi ons.

#EXH Bl T AS-34 - Dank cl osi ng subm ssions.

MR HOLMES: If you mark the Dank subm ssions, are you going to
mark the players subnm ssions as well ?

CHAI RVAN:  That will be AS-32, just so the record is clear.

MR GRACE: Sorry, that should be PG
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CHAl RMAN:  The pl ayers, yes. PGwll be M Gace and M Ihle's
cl osing subm ssion, which is nunber 31.

#EXHI BIT PG 31 - C osing subm ssion fromM G ace and M 1hle.

CHAIRVMAN: | think we have dealt with the affidavit.

M Celland's is PCG4. PC-4 is the two players' closing.
M G eeson and Ms Enbom we said is AF-5, the AFL cl osing
subm ssion, just so the record is clear. There is the
confidential one in relation to - perhaps we better nmark
that separately. W will nake that AS-32A, confidenti al
cl osing subm ssion of the CEO W mght take a 10-m nute
br eak.

#EXH BIT PC-4 - O osing submi ssion on behal f of players -

#EXH BI T AF-5 - AFL cl osi ng submi ssi on.

#EXH BI T AS-32A - Confidential closing subm ssion of CEO of
ASADA.

(Short adjournnent.)

CHAIRVAN: | neant to nmention at the start of the hearing this
nor ni ng we have Myl es Tehan of counsel who is providing us
sone assistance with Justin Hooper. He is seated there
next to Justin, so you all know who he is. M Hol nes,
woul d you like to continue?

MR HOLMES: Yes. Can | now turn just to ook at this RD
Pepti des contract which was the subject of the two
affidavits.

CHAI RVAN:  Yes.

MR HOLMES: You wll recall that there was a flotation of an
i dea that, instead of just going over there to visit
factories, he nust have ordered 10 mlligrans of Thynosin
Al pha from somewhere el se, because that was allegedly his

i ntention. That was on 7 Novenmber, but then M Charter
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was still talking to M Wal ker, the ASADA investi gator,
but then he ceased to be cooperative. Then M Charter we
now know created the purchase contract using Adobe
Phot oshop.

There doesn't seemto be nmuch difference between
the two affidavits. M Caldwell says that the nost
obvi ous options in relation to the creation of a
phot oshopped file are - he gives three: It was a
fabrication totally created on the date; soneone scanned a
hard copy docunent and created a file using the Adobe
Phot oshop; or someone has scanned a hard copy docunent and
created a file and then edited. Photoshopping is
apparently well known as the way to edit a docunent. But
it all happened on 24 Novenber, by which time M Charter
had severed ties conpletely with his previous discussions
with M Wl ker

It is our submssion that it is nost likely in
his attenpt to bal ance the | edger he was trying to help
the players, and | think Ms Gangenm also refers to another
contract where the nunber of the contract or the reference
nunber is the date and if you | ook at the particul ar
reference there are three docunments that Ms Gangem refers
to. Perhaps | will go there.

CHAI RMVAN:  We have the affidavit and the exhibits to the
affidavit.

MR HOLMES: There is a reference to another contract in our
witten subm ssions. In our witten subm ssions on this
contract we refer at - - -

CHAIRMAN: Is it 356 on?

MR HOLMES: Yes. It is a Hengli contract. M Caldwell takes

i ssue about this, and I think it is worth | ooking at the
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docunent that Ms Gangem refers to, which is in the
docunents produced by Alavi. In Ms Gangem 's affidavit
there is a reference to a Sichuan Hengli contract where
the date was used. One possibility is this RD contract
was a previous contract which M Charter altered, because
you will see there are two underlined sections of the
docunent, the date up the top, so as to fit in with the
story that he wanted to tell about going over there to
obtain 10 grans of Thynosin Al pha.

The players in their witten subm ssions refer to
the original email in AS-3 at page 223, which is the
t abl e.

CHAI RVAN:  Yes.

MR HOLMES: That table relates to the possibility of a nonthly
supply which was a business which - could | stop there.
| have just been given the Sichuan Hengli docunents. They
are in AS-18 at page 196. Do you have exhibit AS-18?

CHAI RVAN:  Yes.

MR HOLMES: There you have a contract. The date of the
contract is April 27, 2012 where the nunber given, P
nunber, is HW0120427. |If you go over the page, Sichuan
Hengli also has a further invoice dated 21 June 2012 and
the PI nunber for that particular transaction is
HVR0120621. |If we go over the page, there's a third
i nvoi ce for 5 Decenber 2012 and you see how the date has
been used to be the contract nunmber. This is referred to
by Ms Gangem in her affidavit - sorry, it is in the
witten subm ssions as a further exanple of why this RD
Peptides contract is likely to be a phot oshopped contract
whi ch predated 24 Novenber 2011

Then the players make a subm ssion that the
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reference to the 10 gramis sonehow supported by the
reference to the order that | was referring to on the
original emai|l exchange with GL Biochem That's in AS-3
where they had the nonthly supply basis, but clearly that
was a separate transaction to the purchase; 149(g) in the
pl ayers' subm ssions.

CHAI RMAN:  That is under the heading "RD Peptides".

MR GRACE: 150(9).

MR HOLMES: 150(g).

CHAI RVAN:  Yes.

MR HOLMES: Alavi's reference to 99, the 10 grans mnus the 1g
whi ch was al |l egedly delivered on 18 February. This is
said to be a supporting piece of evidence that Charter
sought and obtai ned 10 grans of Thynosin Al pha. The
original email exchange was in relation to a nonthly
supply basis. That was not a transaction which was
consunmated in Novenber 2011. It was not a transaction
t hat was consummated i n Decenber 2011 or in January 2012.
The original quotation where that was provided was in
relation to the possibility of a business being
establ i shed i nvol ving Dank and Alavi with MRC and Ed van
Spanj e and so they were | ooking at a nonthly order going
forward and pricing for that.

This all eged one-off transaction is inconsistent
with that emai|l exchange. That is consistent with the
table on the final page of the Biochem enail exchange
recording a list of the products purchased - not a list of
t he products purchased, but an updated quotati on.

Then could | turn to a different topic.

CHAI RMAN:  Your position in relation to the RD Peptides

docunent is that it's fabricated.
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MR HOLMES: It is fabricated.
CHAIRVAN: It is not evidence of a purchase of Thynosin Al pha.
MR HOLIMES: It's a docunent created in Novenmber to assist the

pl ayers. There is no evidence that it was acted upon at
the time. It is inconsistent with the Custons
declaration, which is the only independent statenent, but
a record of what occurred. He said he went over there to
visit a factory and he was asked did he purchase any ot her
products. |If there had been a purchase on 28 Novenber, as
the RD Peptides contract allegedly establishes, then he
has lied to the Custons.

Then in M Millaly's affidavit, as we say in our
written subm ssions, he has | ooked at the RD Pepti des
website and even though the address is different you wll
see that the phone nunber is the sane and when he has
clicked on Thynosin for the RD Peptides website they give
a synonym Thynosin is Thynosin Beta-4. So, if you are
buyi ng Thynosin from RD Peptides, the inference is from
their website that they sell Thynosin Beta-4 under the
name of Thynosi n.

The reaction was, when we found that, that the
streets of Mel bourne would be awash with Thynosin Beta-4
if you had 10 grans of Thynosin Beta-4. The same as with
Thynosi n al pha. There is no explanation for why there was
that purchase; there is no explanation as to why it fits
inwth his trip where he says he went to visit a factory

and he didn't buy any products while he was over there.

MR GRACE: Wiere did he get the HGH?
MR HOLMES: He bought the HGH, as he said on one version, he

went to the chem st and bought it, the |ocal pharmacy,

| think the phrase is. Here instead he cones forward with
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a transaction which, when one uses the exchange rate, is a
$15, 000 transaction. Wen you conpare that with the val ue
of the total order that he actually placed on 8 Decenber
it's nore than double that. So clearly this transaction
is so large in relation to one product as to be inherently
i mpr obabl e.

Again, this is one of those cases where the only
evidence in relation to this transaction that he puts
forward is the contract which supports the players and his
version which has been given to M Hargreaves and responds
to assistance to provide evidence. There is an
unfortunate phrase used - well, the docunent cones out, if
you read the transcript, in response to a series of very
| eadi ng questions and it is clear that M Charter knows
what woul d assist the players and this is one thing that a
fair readi ng woul d suggest woul d assist the players, but
that is an unnecessary elenent to establish its falsity.

Can | then go to a different topic, the backdated

letter.

CHAl RVAN:  Yes.
MR HOLMES: Sorry, Ms Gangem is remnding nme there is a

reference in the players' subm ssion, paragraph 12 at

150G this is the 150(g) that I'mgrappling with. Can

| perhaps read this onto the record. | don't want to
mslead. "To the extent that the 32 players assert that
the reference to 9 grans in Charter's 28 Novenber
interview was a reference to Thynosin, the players are
wholly wong. Fromearlier portions of the transcript it
is clear that Dank wanted Thynosin for the AOD study. The
reference to 9 grans properly understood is clearly a

reference to 9 grans of AOD that Alavi was prom sed from

. AFL Anti - Dopi ng Tri bunal 1092 MR HOLMES
16/ 02/ 15



© 00 N oo 0o b~ w NP

W W N N N DD N D DD MDD PP PP PP, PP PR
O © 00 N o o Ao W N b O ©o 0o N oo O b~ wN -+, O

Met abol i ¢ Pharmaceutical s which never canme. If the
Tribunal |ooks to the transcript of the interviewwth
M Alavi in AS-7, tab 2, page 303 |line 46 to page 304 |ine
8, there is the follow ng response which is attributed to
M Wl ker but nust because of the context have been given
by M Alavi. M Wal ker asked about the text nessage 181
in a docunent he had provided M Al avi who then
responded. "

Could I hand up - do you have that?

CHAI RMAN:  Yes. W have an extract of the interview between
M Wl ker and M Al avi .

MR HOLMES: There is a paragraph which conmences - - -

CHAI RVAN: 181 starts off down the bottom of page 303.

MR HOLMES: Yes, and the question or the answer commences, " So,
oh, yeah, okay, yeah.™

CHAI RMAN:  That's Wal ker.

MR HOLMES: It says Wal ker, but it appears to be an error and

should be M Alavi. The entry that follows, "Wuld that
be about right, M Wil ker" - that should be M Wl ker.
But there is also another error in the transcript. There
is areference in that answer to "David Kennedy". Do you
see the reference to "Kennedy" in the third or fourth | ast
i ne on page 3047

CHAIRMAN. |I"mjust trying to pick it up.

MR HOLMES: Line 4.

CHAI RVAN:  Yes.

MR HOLMES: So M Alavi is saying, "So, oh, yeah, okay, yeah,
so what Dank's saying they have given you and | $36, 000
worth of AOD for research. | told themthat we are ready
to start. We can get the Thynosin ready in two weeks.

Can you neet with Robin and I 3.30 Thursday? So | guess
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this is the 9 granms which he was prom sing which never

came. You know, one gramcane and | would be - | would be
very surprised if David" - the transcript says "Kennedy"
but it should be "Kenley" - "had actually given him

$36, 000 worth of AOD for research knowi ng what he knows,
you know, as CEO of a pharnmaceutical conpany. There's
ot her ways of doing things." M Wlker, "Wuld that be
about right, $4,000 a gran?" So can | correct that
transcript.

CHAI RVAN:  Yes.

MR HOLMES: Can | turn now to the backdated letter.

CHAI RMAN:  Just so the record is clear, we will just formally
mark this as corrected transcript, AS-35.

#EXH BI T AS-35 - Corrected transcript.

MR HOLMES: In the bundle of docunents |'ve handed up, AS-33,

t he backdated letter, the sequence is that on

26 June - - -
CHAIRVAN: | will just get the tab.
MR HOLMES: Tab 1. |[|I'mrepeating at the nonment the subm ssions

t hat were nade.

CHAI RMAN:  You are addressing the interpretation that the
pl ayers say should be put on that docunent and the
creation of that docunment.

MR HOLMES: Yes. The particular significance that stands out
is the wordi ng of the docunent where M Dank, who is a
sport scientist and has been for sone years, has found it
necessary to go and speak to a pharnmaci st that he has
known for sone six nonths and to get fromhima
certificate that the product, Thynosin or Thynonodul i n,
does not contain any banned substances in accordance with

the WADA Code. Just the wording of that docunent, he
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wants to provide a record that Thynosin neans

Thynmonodul i n; he wants to provide a record that that

subst ance whi ch was provided did not contain any banned
substances. Yet we know he's represented to the players
that he's got sonething from WADA, he's got sonmething from
ASADA, we don't know what it is, no one has ever seen it
except for one person and in view of the nunber of people
who are present it can't be accepted that what he saw was
anyt hi ng of substance.

We know t hat Dank has been advi sing Robi nson in
previous conversations whilst he was at the Gol d Coast
Suns and whil st he was at Essendon whether or not a
product was covered by the WADA Code. So why woul d he go
to Alavi to substantiate this substance that he has been
giving the players, the substance bei ng Thynosin, which he
now wants us or the reader to accept as Thynmonodulin?

The docunment was sent at 9.57 on the 26th. Then
at 9.58 he said, "H, mate. | sent it through to you."
Then there's a followup. On the norning he sends a text
message at 8.08, "H, mate. Are you there?" Then at 9.48
the docunent is emailed back to Dank containing Alavi's
si gnat ure.

So, as we have put in our witten subm ssions,
the timng of the emails, the timng of the text nessages,
the follow ng up both the evening before and in the
nor ni ng shows that Alavi was keen to sign it as a matter
of urgency. Sorry, Dank was keen for Alavi to sign it as
a matter of urgency.

| nmention our subm ssions rely only on the
witten docunments and not fromthe interviews of Alavi,

where Al avi says he's been chasi ng him since the beginning
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of February or earlier, the date of the letter, to sign
So it's clear that there is no evidence to support that
version of Alavi, so it's one of those conversations or
statenments that we don't seek to place any reliance on.
But that doesn't underm ne the fact that Dank went out of
his way to cover his tracks and to have evidence that the
Thynosi n he was using was not Thynosin Beta-4, as the
precedi ng chain of events clearly denonstrates, but was

t he subj ect Thynonodul i n.

When you | ook at the players' comrents on this
| etter and on Thynonodulin you see that they tend to
suggest that the word "Thynonodulin® was used prior to
March 2012. In fact up until that tinme the only reference
was to Thynmosin and Thynosin Beta-4 in all of the
transactions and all of the emails and all of the text
messages. So it just seens inconsistent that this letter
has any veracity other than to establish a cover-up that
the Thynosin he was injecting was Thynosi n Bet a- 4.

Then there's a reference to the interchange
bet ween Dr Nekoee and also M Dank. You wll recall there
was an i nterchange in May between Dr Nekoee and Dank where
Dr Nekoee was al so a user of Thynosin Beta-4. So he
texted Dank and said, "Let me know how I can get the
Thynosin Beta. |I'minterested in nulti-dose vials." Then
on the 29th he again follows up Dank and refers to
Thynosin Beta-4 - or beta.

Then on the 30th there's reference to the website
link about the interesting article on the Cycling News
website. Here is where the reference is to Thynonysin,
and the players say, "That should be understood as a

reference to Thynonodulin. It's closer to Thynonodulin."
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But | think the answer to that is in Dr Nekoee's response.
The next norning he said, "As far as Thynosin bei ng banned
or not, that's why | sent you the link." So at the tine
it's clear that the parties involved in the communications
t hought it was Thynosin and not what the players would
have you interpret.
l"mthen going to interrupt my subm ssions by

going to an overview. | think the natters of detail are
in our witten subm ssions.

CHAIRVMAN: It is very conprehensive, M Hol nes.

MR HOLMES: You have to | ook at the individual itens based on
t he subm ssi ons which have been made and whi ch have been
responded to. | intend to go into particular ones, but
| would feel much nore confortable before going into
particular issues if | rem nded you of how the case
originally started. |I|f you have exhibit AS-1 you have the
outline of the - - -

CHAI RVAN:  That's the outline of your original subm ssion.

MR HOLMES: No, the outline of the case that's being advanced
by the CEO. W identified 27 signposts.

CHAIRVAN:  Yes, I'mfamliar with that.

MR HOLMES: What | would like to dois to - - -

CHAI RVAN:  That was your original outline of the case back in
Decenber .

MR HOLMES: Correct. The evidence supports those 27 signposts.
It is in paragraph 8 of AS-1. | would like to take you
t hrough those 27 signposts because when they were
originally identified | ast year - - -

CHAI RVAN:  We didn't have the evidence.

MR HOLMES: We didn't have the evidence. W didn't understand

the significance if you have a piece of jigsaw - until the
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jigsaw is filled in, you can't properly assess the
significance of it. The first piece in the jigsaw was the
text on 2 August 2011. On 2 August 2011 - we refer to
this in paragraph 72 of our factual narrative - we have
Dank with M Earl and Dr Khan at his surgery. They are
usi ng Thynosin after surgery. They are using Thynosin to
aid recovery fromthe shoul der reconstruction. Dank is
reporting on his use of the peptide Thynosin to Robi nson.

Dank and Robi nson in the previous year, 2010, had used

_ the same procedure that we allege is used

for recovery at Essendon in the follow ng season.

The second signpost, if you go to paragraph 92,
we have a text nmessage which is prophetic in the sense
that it tal ks about what was going to happen the foll ow ng
season. On 23 August Dank in the evening sends a text
nmessage to Robi nson and tal ks about the inportance of
Thynosin, which is going to be their vital cornerstone.
The text reads, "Don't forget how inportant Thynosin is.
This is going to be our vital cornerstone next year. It
is the ultinmate assenbly regul ator protein and bi ol ogi ca
nodi fier."

The reference to "our"” is understandabl e because,
firstly, Robinson is now secure at Essendon. He has had
his letter of offer on 11 August to start on 1 Septenber.
Hi s manager on 1 August has said that, "Dean can bring his
excl usive contacts, Stephen Dank"”. Before this text is
sent Robi nson pronotes Dank using his Lactaway paper.
Before this text is sent Robinson had introduced Dank to
Dr Reid. Dank is talking to Robinson about what they are

going to use as their vital cornerstone. This is a clear
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statenment of intention to use Thynosin at Essendon in
2012.

They continue to evidence their intention to use
Thynosin in the third signpost, which is at paragraph 125
of our witten subm ssions. These are the texts that are
sent on 4 and 5 Cctober. They are tal ki ng between
t hensel ves, Dank and Robinson, "Hi, mate. Peptides didn't
make the WADA list for next year." So they clearly don't
need to go to a conpounding chem st to get a certificate
saying the peptide is not on the banned |ist.

They then go on to tal k about CJC 1295 and
whet her it does or doesn't. Dank says, "Thynosin and GPLC
doesn't." But Dank says, "But never subnitted for
t herapeutic use."” Then there's a reference to the |icence
bei ng di ssolved. So they proceed on an assunption that
the peptides they intend to use, that's the Thynosin, are
not caught by the WADA |ist for 2012.

We then go to the request to source peptides
which is at paragraph 111 of our witten subm ssions.

This is on 13 Septenber, paragraph 111. By this stage
Dank has fol |l owed Robi nson and conme from Sydney to

Mel bourne. By this stage Robinson has net Dr Reid on
29 August. By this stage Dank has net Charter and has
ordered B-dose Forte vitamn injections for Essendon.
Dank has arranged for themto be delivered to Dr Reid.

Even before this neeting, Charter is texting Dank
asking himto foll ow up Essendon to see if they are on to
it, and Dank texting a response that he will do. So he is
following himup and he is |looking to Dank being able to
arrange a response and paynent for the account before this

nmeeting. So they have had sone neetings. At this stage,
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1 on the 13th, Dank asked Charter to find a source for

2 peptides, including Thynosin Beta-4. So Dank is now

3 beginning to carry out his intention to obtain Thynosin in
4 accordance with his plans with Robinson for next year.

5 What is our fifth signpost? It is the fact that
6 Charter travels to China on 26 Novenber, which is at

7 par agraph 146 of our witten subm ssions. As we put in

8 our witten subm ssions, Charter travels to Shanghai to

9 fill the order or to source the peptides. Charter does
10 enbellish this event by saying he spent weeks accessing
11 factories from Shenzhen to Shanghai. He said, "I went
12 t hrough about six or seven factories before | found the
13 right one with the good quality stuff.” 1In fact if you
14 | ook at the Custons declaration he tells the story that he
15 visited a factory, which is obviously a reference to the
16 factory which pronmpted M Xu to send the first email - - -
17 CHAIRMAN: It is one of M Gace's, | think.
18 MR HOLMES: PG 18, yes. At PG 18 he went to Hong Kong and then
19 on to China to visit a factory where they manufacture
20 peptide hornones. That's clearly a reference to G
21 Bi ochem and that's corroborated by the email of
22 1 Decenber. The air ticket arrangenents are in AS-3, and
23 | don't need to take you - - -

24 MR GRACE: You should. How did he get to Shanghai ?
25 MR HOLMES: Can | just stop there. That's exactly the point

26 | wanted to make. W have an emamil on 1 Decenber thanking
27 himfor his visit. W have a plane ticket from Mel bourne
28 to Hong Kong. We have himflying into Custons on
29 2 Decenber. What M Grace nags in ny ear, "How did he get
30 from Hong Kong to Shanghai ?* Can | say what the hell has
31 that got to do with ordering peptides. It's the nagging,

. AFL Anti - Dopi ng Tri bunal 1100 MR HOLMES

16/ 02/ 15



© 00 N oo 0o b~ w NP

W W N N N DD N D DD MDD PP PP PP, PP PR
O © 00 N o o Ao W N b O ©o 0o N oo O b~ wN -+, O

just trying to distract you gentlenen fromyour task

Your task is to recognise the facts as conmon
sense would tell you. W have the air ticket. W have an
emai | from Shanghai. W know he went to Shanghai because
we know all of his dealings - we know because M Xu tells
us. We know that he tells us. He is consistent with
this. This is where not only does M Gace irritate ne by
naggi ng away, but he confuses the consistent statenents
t hat have been nmade by Charter and Alavi with the purchase
of the peptide under the 8 Decenber transaction with the
visit that went on and the use of sanples.

There is clearly a |lot of inconsistent evidence
about the sanples and whether he tested themthere,
whet her he brought them back. But there isn't the sane
i nconsi stency with the purchase on the 8 Decenber emil
there isn't the sanme inconsistency with Xu saying, "Thank
you for the visit." He clearly did go to Shanghai. So
how does it advance the task that you gentl enen have to

make of assessing it to say, "You haven't proven" - - -

CHAIRVAN: He's trying to cast doubt on whether he went to

Shanghai by saying, "You haven't produced, for exanple, an
airline ticket from Hong Kong to Shanghai, where you
produced an airline ticket to Hong Kong." What you say is
when you | ook at all that's avail able about this that's

not a problem

MR HOLMES: |It's nore than not a problem There is enough

cl ear and cogent evidence by whatever description you cal
in aid that he travelled over there first for the visit,
that he visited G.L Biochem and that he placed the order
The continual pointing out that the records are not

100 per cent conplete doesn't really assist you in your
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task because you have to weigh up what is placed before
you rather than what is not placed before you.
The next bullet point, the signpost - - -
CHAl RVAN: 8. 6.
MR HOLMES: | see the tine.
CHAI RMAN:  Yes, we wll stop there and conme back after | unch.

LUNCHEON ADJ OQURNMENT
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UPON RESUM NG AT 1. 30 PM

CHAl RMVAN. M Hol nes, we were at 8.6. These are these 27
propositions.

MR HOLMES: Yes, which we nmade at the outset - - -

CHAIRVAN: | mght say it is very helpful to us to have you
take us through those propositions and refer across to the
subm ssions, particularly the chronol ogy of events.

That's hel pful to us.

MR HOLMES: Item 6 was the placing of the order for the
peptides with GL Biochem W have the series of enmails
containing that. W also have the bank transfer. W also
have the consistent statenents of M Charter that he
pl aced the order and that Thynosin Beta-4 was in the
order. There has never been any di spute about that or
i nconsi stent statenents about the actual order, the
transacti on.

As to matters of detail, we know he added
Hexarelin. W know he had M Anthony collect it. Even
the first email fromM Charter when he nade the order, he
referred to the fact that his associate, can it be
delivered to his Shanghai office, and it's clearly a
reference to M Anthony. So that sixth signpost was
clearly there at the outpost and it's still there.

Nunmber 7 in AS-1, this is 8.7, there was a nunber
of interviews that M Charter gave. W |istened to them
in particular with 3AW that he clearly renmenbers placing
the order at M Dank's request and that he renmenbered it
because of the electronic transfer; again a consistency.

We then have the peptides arriving. Again, the
sequence and the evidence - this is item8 which is in

paragraph 183 of our witten subm ssions - that clearly
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establishes that the peptides arrived. W have a text

whi ch says, "Peptides delivered 3.30 yesterday. Have you
got then?" Then the next series of text nmessages in

par agraph 185, "Hexarelin, can we nmake up the whole 3
grans?" W know that Alavi then says in the text nessage,
"I"lIl get cracking." Then there's a reference, "D d Steve
want to pick up today or we re-open on Tuesday."

So it's clearly the commencenent of the
conpoundi ng operations because they have arrived. The
exi stence of the text nessages and the content of the text
nmessages is clearly referable, cogently referable to the
delivery or arrival of the first shipnent.

Then the texts forma narrative. |[If you | ook at
the text nessages in 186 and 187, there's a conti nual
tal ki ng about the peptides that have arrived and
Hexarelin, and then once Hexarelin is dispensed on
10 January they turn to Thynosin Beta-4. So the narrative
is consistent with and suggests cogently that the peptides
have been ordered, the peptides have been supplied and the
peptides are now bei ng conpounded.

Then we get to signpost 9, which is paragraph
189. This is a critical chain of emails which clearly
followed the visit to China, the order, the delivery, the
conpoundi ng of Hexarelin and addresses what Steve wants
next. Inportantly, it's Charter who contacts Dank. So
Charter has gone up there at the request of Dank, and
"What peptide do you need next?" Dank replies, "Thynosin
Beta-4 then CJIC-1295." That's a clear statenent of the
peptide that he wants and it's consistent with the order
whi ch had been placed on GL Bi ochem

Then Charter again, because he's dealing with

. AFL Anti - Dopi ng Tri bunal 1104 MR HOLMES
16/ 02/ 15



© 00 N oo 0o b~ w NP

W W N N N DD N D DD MDD PP PP PP, PP PR
O © 00 N o o Ao W N b O ©o 0o N oo O b~ wN -+, O

Dank, it's not Alavi, "What are the quantities?" Then you
can see that Charter passes on the instructions to Al avi,
"Thynosin Beta-4, then CIC Steve wants next." If you just
| ooked at that text nessage in isolation, "Thynosin
Beta-4, then CIC- 1295 Steve wants next," those words woul d
mean not hi ng unl ess you knew what "Thynosi n Beta-4" neant,
what "CJC 1295" nmeant and what "Steve wants" neant.
Common sense tells you you expand your franes of reference
and they are the critical text nessages where we have the
commencenent of the conpoundi ng process for the Thynosin
Bet a- 4.

Then, Charter passing that on to Alavi, we have
Dank asking for Thynosin 20 but in 5 mM vials. So at that
stage he only wants 20, he only wants 5 nl vials. What
does it matter whether it was 21 or 22 or 18 or 19? It is
the fact of the conpounding of the peptide which has
arrived, put into the conmpoundi ng process, put into the
vials and given to Dank. That's the critical issue. |It's
the chain of supply of the substance, not what particul ar
dosage or concentration is used, and there are sone
changes to that dosage. Then Dank having told Charter
that, they repeat the obvious chain. Charter passes that
on to Alavi, because Alavi is Charter's contact.

We then go to the tenth signpost. The tenth
signpost is an email which on 12 January is sent by

Charter to Dank and Al avi .

CHAI RMAN:  Par agr aph 190.
MR HOLMES: 190, yes. Charter prepares that enmail. He types

inthe title "Thynosin Beta-4" and he types his nessage,
"Steve, just want to check you agree with the bel ow so we

can make it up accordingly ..." Then, as has been pointed
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out by the players, what follows appears to be a scissors
and paste, a cut and paste of extracts taken fromthe
website of peptide |abs. But, | mght ask rhetorically,
"So what?" We have these sports scientists, |I'mnot sure
what description you would have of Charter, or you would
have a description of Alavi as a conpoundi ng pharnaci st
who is being introduced to the world of peptides and
athletes and the potential burgeoning market of a nmjor
AFL club in Mel bourne and for himto be the supplier.

You can understand why his |ack of experience
m ght tend to lead himto pick up what he can learn from
the internet. But that doesn't take away fromthe
precedi ng text nessages, "Which ones does he want next?"
"Thynosin Beta-4." He has given the size of the vial, he
hasn't given any instructions about how they are nade up,
so why wouldn't Charter go to the internet? Wy wouldn't
he put that together? |It's confirmatory of the preceding
signpost and it continues the reference to Thynosin
Bet a- 4.

There's also a reference to TB500. It's apparent
that that website, or Charter when putting this together,
he treats them as interchangeable. 1t shows his
i nexperience with the substance, but the fact that he has
repeated the title on the email "Thynosin Beta-4" and the
"Thynosin Beta-4" in the preceding text, it continues the
chain of the supply of the prohibited substance.

The 11th signpost, that is the dispensing of the
26 vials of peptide Thynosin and the seven vials of
Hexarelin on 18 January, that appears in the subm ssion at
paragraph 207. It is clear that the text nessages in the

previ ous signposts confirmthat that's the consequence of
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the act of conmpoundi ng being finished by Alavi and the
vials being dispensed and in the texts which foll ow

18 January they ask for CJC- 1295 and GHRP6. They are the
substances that are left in the order. They are working
through this order. So it is also consistent wth, at
this stage, the draft Thynosin consent forns are sent to
Dank. So, it is all comng together. He has now got his
hands on the 26 vials of Thynosin and a further seven
vial s of Hexarelin.

We go to the 12th signpost. Alavi tells
investigators that he believes he received and conpounded
Thynosin Beta-4. That adm ssion, when you read his
evidence, is reluctantly made. The sane statenents are
made by Charter. It is corroborated by the previous
signpost. It's clearly corroborated by what Alavi did
next. It appears that the day he dispensed this to
Essendon, he sent it to Eagle Analytical Services.
| nmentioned this norning how that's been independently
corroborated. Just because he gave us a copy of the
emai |l s, you cannot dispute that he sent the sanple of his
conpounded Thynosin Beta-4 to Eagle. He described it as
Thynosin. But Eagle reply to Alavi and they say, "Please
enlighten us on what the Hexarelin, CJC 1295 and Thynosin
Beta-4 are.” This is in paragraph 210.

The Eagle email tells us that they received the
sanpl e on 20 January. So, allowi ng a couple of days for
it to be sent over there, it is sent on or around the tine
t hey have di spensed the Thynosin to Essendon.

The 14th signpost is that the testing didn't

proceed.

CHAI RMAN: \What about 137
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MR HOLMES: Sorry. 13, paragraph 10, the sanples are sent to
Eagl e.

CHAI RMAN:  Ckay. W have covered that. That's picked up by
210.

MR HOLMES: 210 and 211, because 211 is sent on 24 January. W
received the sanples on the 20th and they nust have been
sent shortly before that.

CHAI RMVAN:  You want to go to 8. 14.

MR HOLMES: Yes. That testing didn't proceed, so we don't have
that testing. W do have the record of it being received
by Eagle, and they have confirned that the testing didn't
proceed and the sanpl es had been destroyed.

We then cone to the second shipnent. There are a
nunber of indicia leading up to this. | know M G ace
says they failed to grapple with the genesis of it, but if
you | ook at paragraphs 253 to 256, as Alavi said on
8 February leading up to it, "I will liaise with Cedric
regardi ng nore peptides when required.”

Then on 12 February in our paragraph 246, on that
day Charter emails Dank enquiring if MRC has paid Nlma so
he can place the next order. Dank emails Charter, "MRC
has paid Nima on the peptides,” and at 2.18 Charter
forwards earlier nessages to Alavi stating, "I believe MRC
have finally paid the EFC i nvoice. Once the previous
i nvoi ce bal anced, Cedric can place the next order." W
t hen have the second shipnent arriving and Vani a G ordan
maki ng a handwitten record of receipt of Thynosin on
18 February.

We then go to the next signpost on 8 February.
It's dealt with at paragraph 230, and this is the players'

meeting. Again, there is no dispute as to the subject
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matter of this neeting or what occurred. In essence, we
put out those propositions in our subm ssions. |If you
| ook at paragraphs 618 to 637, you will see the
propositions that we maintain about the neeting, who was
present, what was said, what they were urged to do, what
they were told about it, leading to the players signing up
to injections of Thynosin.

The 17th signpost - you may recall the Vania
docunent on 18 February. It records the receipt of

Thynosi n.

CHAI RVAN:  Yes.
MR HOLMES: W deal with how that's denonstrated to be Thynpsin

Beta-4 by relying on what has gone before and the evidence
of the testing of Bio21l.

But can | go forward then. | had dealt with 16,
that's the players' neeting. | was going then to 17.
Then when the injections were actually being nmade, the
si gnpost was that six players admtted the possibility
t hey had received injections of Thynosin. You add to that
three who believed they had been injected with the
subst ance that they consented to. You then add to that
ei ght who believed they had been injected with am no
acids, which as we refer to in that previous enai
i nt erchange or text interchange between Robi nson and Dank
on 4 and 5 Cctober, that was how they were going to
descri be Thynosi n.

Then we know t hat - and _ had
sent contenporaneous texts of receiving Thynosin
i njections subsequently, and as late as | think 27 July
2012.

Then perhaps the nost significant thing is what
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was the purpose of these injections? The purpose of these
injections was to aid recovery. That's what they were
told. If we go back to the very first signpost, what was
the signpost? It was Dank sitting in Dr Khan's surgery
with Earl recovering fromthe shoul der reconstruction and
Dank saying, "W are utilising Thynosin to aid recovery
after surgery.”

Then if we go to the next signpost, 18, the forns
actually pick this up because they say the purpose of the
injections was "to achieve a reduction in the tine
required for recovery”". Recovery fromwhat? This is Dank
getting all the players to sign up to a recovery injection
regi me. Whether they need recovery or not, it's going to
| ast for the season. |It's clearly intended by Dank and
the players to have a recovery benefit.

The next signpost is paragraph 19. On 9 March

Dank texts Hird, "IVs start next week and Thynosin with
Ubi qui none. W will start to see sone real effects.”
That's paragraph 67. It is clear the intention with

Thynosi n and Ubi qui none is going to affect them their
recovery wll be better; their performance, one could
infer, was going to be better.

We then go to paragraph 20 and we have the
reference to the Dr Nekoee text nessages and the Cycling
News, and Dr Nekoee is seeking Thynosin Beta; that's
par agr aph 267.

Then we go to paragraph 21, and that's the
si gnpost Dank and Al avi prepare the backdated letter and
that's been dealt with separately.

Then we have in signpost 22 the all eged

phot ograph produced by [redacted] said to be around the
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end of the season, around Grand Final week.

Si gnpost 23, paragraph 338. This is significant
because it cones six nonths after the peptide
suppl enent ati on program has conmenced that Alavi is
creating this docunent on 5 July. It's a record of
pepti des which he will dispense. One can say it's just
shortly before the Facebook website which Cono al so
established or had up and running in August 2012. It
follows the introduction of the Dank suppl enentation
programand it follows Al avi's dispensing of peptides to
Essendon.

How is it used by M Alavi? It's subsequently
sent to the Mel bourne Football C ub. So another AFL club
i s being beguiled and encouraged to cone into the world of
peptides. Wat Thynosin is being referred to? Al avi
wants another AFL club to use Thynosin Beta-4. He uses
Thynosi n, Thynosin Beta-4 interchangeably. There is no
reference to any other type of Thynmobsin. There is no
reference to Thynonodul in or Thynonosin, whatever that
spelling was in the Nekoee text nessage.

Then we have in signpost 24 - - -

CHAl RMAN: That's the McKenzie interview.
MR HOLMES: That's the MKenzi e and Dank i nterview where we

poi nted out the clear adm ssion by Dank that that's what
he's been using, the clear adm ssion by Dank about what

the science shows. W have the attenpt to recant. W

have the adm ssion that he had made an adm ssion. | know
M Celland will disagree with the recanting. It's not a
clarification. It is clearly sonebody trying to retract

sonmet hing he realises he wi shes he never said. That is an

adm ssion that he had made an adni ssi on.
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The 25th signpost, these are pretty hard for the
pl ayers to ignore. It confirms that the reginme of

injections was in force, they were freely acknow edgi ng

that they were taking Thynosin; - on 20 April,

par agr aph 309, and _ on 19 July 2012, paragraph

339, and freely referring to - So, any suggestion
that the reginme of Thynobsin injections didn't continue
fromits inception in February through to July really
cannot stand in the face of that clear evidence.

Now we conme to Robinson and we have paragraph 26.
This is a signpost which | would just like to deal with
separately because M Grace in his subm ssions all eged
that there had been sone m srepresentation, distortion,
sel ective reading of the transcript. This is Robinson.
It is paragraphs 251 to 252. This is Robinson's evidence.

You will recall that | said Robinson was visiting
himdaily during this season. He went down there. The
only evidence that he saw was vials in the fridge marked
"Thynosin". He didn't see the slab of whatever M -
saw. He didn't volunteer or nmention Thynonodulin. His
evidence was clear. He was asked about the substances.
He was asked about what he saw. He clearly said he saw
Thynosin. The facts are that Robinson's first interview
occurred over three days, from19 to 21 March. There are
475 pages of transcript. During those three days Robi nson
does not nention the word "Thynonodul i n", not once.

| handed up a docunent AS-33. |If you go to tab
12, we see this is the transcript at page 89, early on

these three days. He asks about the suppl enents and where

they were adm nistered. "They were kept in his office?"
Answer, "Yes, they were." "Wereabouts?" Either
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stainl ess steel cabinet or in the fridge area.” They talk
about slushy nmachines. "So what supplenents did he have

within the office that you recall?" No suggestion of

| eading or whatever. "Tell us. Tell us the nane of the
suppl enents.” 41, M Robinson nanes sone. He's asked to
go slower. He's going to. "Wuld you mnd", and then he

spells them over the next page, Arginine, Coenzynme QLO.

Then it goes down, over on page 91, what does
Robi nson volunteer? "Wat else was in his office?"
"Thymosin | think was one that was in his office.” So he
cones forward with Thynosin. There is no suggestion about
it. Then we go down to line 21, "Wich ones were in the
cabi net?" "I believe Thynosin were in the fridge." Then
it goes on, "Lactaway".

Then the only other tine it was nentioned, at
199, on the third page in that tab, down at line 36, "D d
we nention Thynonodul in or Thynosi n? Does Thynonodul in
ring a bell with you?" Answer, "No, Thynosin." So,
gentl enen, what is a fair reading of those extracts |I have
gi ven you? "Does Thynmonodulin ring a bell? No. Wuat is
in the fridge? Thynosin."

We have a debating point. You may recall when
| tendered these or referred to them M Gace got up and
said, "Ch, we're not sure whether we want to cross-exam ne
M Robinson to clarify anything. Are you going to just
refer to those matters?" W thought it was a fair answer
put in the proper context. W provided the entire
transcript. Then he gets up in the witten subm ssions
and accuses | guess ne, the CEQ in putting the
subm ssions, that "You have misled this Tribunal because

you haven't nentioned other nmatters."”
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If there was any dispute about that, why didn't
he go ahead with the right, which he had, to ask for him
to attend for cross-examination? This is where the
opportunity to cross-examine was in his hands. If he
wanted to dispute that it was Thymosin in the fridge, he

could have. But that evidence now - - -

MR GRACE: I'm not disputing that.

MR HOLMES: That's exactly right. There is clear, cogent,

admitted evidence that he had Thymosin vials in the fridge
which were seen by somebody who went in there every day
during this period, and clear evidence that Thymomodulin
did not ring a bell with him.

That has backfired on the players. How can they
tell this Tribunal in good faith, "Look, we challenge this
evidence that the Thymosin Beta-4 ever got into the fridge
in Thymosin vials because we weren't given the opportunity
to cross-examine Mr Robinson." That's just a debating
point, with respect. In this civil proceeding we have led
evidence which creates a powerful, persuasive effect and
they have not sought to put any evidence to contradict
that.

What they have done is to grab on to a slab of
white vials in plastic that nobody else saw, nobody else
referred to, from _ who said, "Every time I went
along I asked him about what substance I was getting and
I was told it was Thymosin Alpha." With respect to
Mr - that is clearly not something which this
Tribunal, when weighing up the evidence in a common sense
fashion, can accept. We embrace the elegant submissions
of the AFL in how the players' evidence in one matter can

be used in the other matters. If they had wanted to
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bol ster M - evi dence, they could have | ed evidence
fromany one of the players who went into M Dank's
of fice.

There is one further passage in M Robinson's
evidence which | would like to rely on. Can | just give
you the reference to this, because this one is worth
| ooking up. In the interviews with Robinson, he was asked
about the text message on 1 August 2011. It is under tab
13. It is page 11.

At page 12, line 40, Ms Kerrison asked him "Is
there any particular reason why he was saying this case
will be of interest to you?" Sorry, | didn't realise that
t he photocopy was there on the back of the page. At line
40, "Wy this case will be of interest to you? Can you
recall?" Line 40, "Mainly because of the recovery tine."

There is the phase that appears in the 1 August
text nmessage which he's being asked about. There's also
the phrase that's conme out of the consent forns. The
pl ayers have signed up exactly to what they had pl anned.
"Mai nl y because of the recovery tinme, how quick you can
recover from shoul der surgery." Again, whether it is
Thynosi n, Thynosin Beta-4, now he adds the word
"Thymonodul in". "I don't know what it is. | got
told - the only thing | ever got told was Thynosin or
Thynonodul i n worked on the thynus gl and and was good for
your imune system That was all | knewit for."

Thynonodul in didn't cone into the conversations
until | think it was a text nessage towards the end of
March 2004, after they had signed up, after they had nade
their plans for the season the previous August and after

t hey had purchased the Thynosin Beta-4 from GL Bi ochem
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| have already tendered the entire transcript.

CHAI RMAN:  Yes, it is already there, and we have received that

bundl e of specific docunents fromthe tender docunents

al ready as AS- 33.

MR HOLMES: There was one nore signpost, and that is it is

rather interesting to recall that this was identified.
Dank was unsupervi sed at Essendon except by his |ong
associ ate, Robinson. He was the one he reported to. He
was the one that he made his plans with in August and
Cctober and late 2011. They were able to do exactly what
they had set out to do and planned to do for the 2012
season.

We say he was unsupervised. M friends say,
"Well, he was haphazard and he was erratic." There nmay be
somewhere between the two. But that freedom which
Essendon gave him and that belief that Robinson had in his
performance, to abbreviate it, "He was at Manly Rugby
League Cl ub when they won the Grand Finals, he was at
Ceel ong when they won the Grand Finals, he's got this
hi story of being there and Essendon shoul d take himon."
You can see why Dr Reid said, "Robinson insisted that he
cone along with him™

Can | just give a response to one of the players’
subm ssions that we disagree with. They accuse the CEO or
our subm ssions of not grappling with the genesis of the
second supply, and the genesis of the second supply,
| think that's tackled or raised by both - and
- in their submissions at 26 and it's raised by the
32 players at paragraph 75.

It's clear when the first order was nade there is

cont enpor aneous emai |l correspondence and there is in that
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correspondence a nmention that | have already referred to
on 8 February that, following the first supply, Al avi says
to Charter, "I will liaise with Cedric regarding nore
peptides when required.”" That's at AS-3, page 275. There
is reference on 12 February, "I believe MRC have finally
paid the invoice. Once the previous invoice is bal anced,
Cedric can place the next order."” That's 276.

That Alavi would liaise with Anthony on future
orders, that's consistent with the MVS that was sent by
Charter to Anthony on 27 January containing Alavi's
busi ness card. That is referenced at AS-4, tab 2,
docunent 80, page 395, that the electronic business card
was sent from Charter to Anthony containing Alavi's
contact details. It can be inferred then that Charter is
putting Anthony in contact with Alavi. W don't have the
extensi ve text nessages, but we do have the references by
Alavi in early February to the further orders and |i ai sing
wi t h Ant hony.

There is other evidence. There is the
handwitten receipt from G ordani of Thynosin. There was
one gram of Thynpbsin which was received. Alavi did not
have any ot her Thynosin when he received the second
supply, as he had conpounded all of the 0.25. Qur
calculations are in our witten subm ssions. You will see
how we show that 0.25, although it's obviously a very
smal | anmount to non-conpoundi ng chem sts, can be
conpounded to provide the 26 vials and the sanple for
Eagl e Anal ytical Services.

The records show that Alavi didn't receive any
further supplies of Thynosin until the Sichuan Hengli

order, which was received in July 2012. Fromthat
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purchasing history it can be inferred, and this will be
dealt with by M Know es, that the Thynosin tested by
G ordani at Bi 021 was the Thynosin received in the second
supply. You have seen our subnissions in the witten
subm ssi ons about the testing at Bio2l.

It's our subm ssion that the focus and the
evi dence shows that this Tribunal can be confortably
satisfied that the Thynosin conpounded and di spensed from
Al avi fromthat second supply as a result of that testing
and as a result of the sequence leading up to it was
Thynosi n Bet a- 4.

| think that concludes the overview of the 27
signposts. | would like nowto turn to the player
evidence. One of the significant things about the players
is that they didn't really dispute or respond to our
anal ysis of the propositions that could be made
confortably fromthe players' evidence, but they did
assert that it is inpernmissible for the CEO to use the
pl ayer transcripts agai nst anybody el se.

Where does that come fron? That conmes from
the crimnal law. It doesn't conme fromthese proceedings.
There is no raising of the privilege against
self-incrimnation. That was addressed at the tine of the
interview. So that general principle of |aw has no
application. So what do they do? They say in a crimna
trial one co-accused doesn't give evidence agai nst anot her
co-accused. You can't |ead the co-accused' s evidence.

CHAI RVAN:  We have been through that.
MR HOLMES: You have been through that, but where did that cone

fron?

CHAl RMAN: W have ruled that it is cross-adm ssi bl e. It is a
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question then, of course, as | think M GG eeson very
correctly points out in his subm ssion, as to what's the
probative value of a statenent by one player in relation
to the case agai nst ot her players.

MR HOLMES: | agree with that.

CHAI RMAN:  And that's a matter of judgnent for us.

MR HOLMES: Exactly. [I'mnot responding to that because
| endorse that. |['ve got on this side M G ace saying,
"It is inpermssible what you're doing,"” and | think to

nmysel f, "The Tribunal has ruled that it is perm ssible,
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but we have a witten subm ssion from seni or counse
saying that it is inpermssible.” This is paragraph 178.
| don't want to be accused of taking M Grace's words out

of context. Can | just go to that?

CHAl RMAN:  178.
MR HOLMES: Yes. 178, 179, "Whilst the Tribunal has rul ed that

the players' transcripts are cross-adm ssible, the
suggested use that ASADA seeks to nmake of them goes beyond

that which is permssible given the standard of proof."

CHAIRVAN: | think what he is saying is - it cones back to what

| was sayi ng before about probative value. Wat he is
saying is, "Look, the Tribunal has ruled that they are

rel evant, but we don't think really they provide any
significant probative value in a cross way in ternms of
one's being used in relation to the position of others.”
That's effectively what it seens to ne he is saying,

rat her than saying, "Well, notw thstanding the fact that
you' ve ruled that the evidence can be used in this way, we
say it can't.” | think it's nore what he is saying is,
"You have this standard of confortable satisfaction and

really the use of the evidence in this way doesn't take
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you very far."

MR GRACE: If you read on further, sir - - -

CHAIRVAN: | m ght be wong, but that's the way | read it.

MR GRACE: If you read beyond that sentence that M Hol mes read
in 179 and 180, you will understand the context in which
we make that argunent.

MR HOLMES: Can | just allow you to finish reading those two
par agr aphs?

CHAI RMAN: | have | ooked at that before. It does cone down to
probative value. He is saying to sort of use it in that
way, you would really be specul ating.

MR HOLMES: He is saying it is not permssible, and that is
where there is no legal basis. You are very charitable,
if I may say, in your interpretation of the subm ssions.
If he had put it in those words, we wouldn't have risen to
t he bait.

CHAIRVAN: | don't know what my | earned col |l eague on the left
thinks, but that's the way | interpret it.

MR HOLMES: Can | just say in our subm ssions we pointed to an
exanpl e where the players soneti nes were queuei ng up or
wai ting around in groups outside his office to get
injections. Wen you know that the players are going in
there regularly, wth others waiting outside, you can see
that it's a reasonable inference to draw that, if they
have all signed up to the sanme injection protocol, then it
is a situation where they are |likely to have been
observing the sane things and goi ng through the sane
treatnent. As M d eeson said, there is no suggestion
there was a change of treatnent or sonebody got any
speci al treatnent.

So we would urge the use, as we have originally
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put in our witten subm ssions. W say there is
corroboration that sone players received the injections
froma brown vial and sone received it froma clear via
and both were subject to the sane regines, or you can
infer that they were - - -

CHAI RMAN:  That's an exanpl e of something where you attach a
different significance to it to what the players attach to
it, the different vial situation. Wat you say is that
doesn't necessarily nean they haven't been injected with
t he same substance.

MR HOLMES: We also say the clear vials cane fromthe first
shi pment and the anber vials cane fromthe second
shi prment .

CHAI RVAN:  They coul d both be Thynosi n Bet a- 4.

MR HOLMES: They could both be Thynposin Beta-4. Doubts that
m ght exist if you were going to take the crimnal |aw
approach in relation to the second shipnent don't apply in
relation to the first shipnment. So those who received the
clear vials cannot be subject to the sanme result as those
who received the anber vials. |If you are going to accept
the crimnal law, is there a doubt about the genesis,
what ever that genesis may nean, of the second shipnent.

O her matters which the players seemto be
consistent on is that they were told in the auditorium
meeting that they were going close to the edge, they were
going close to the cliff, they were going close to the
line, they were pushing the boundaries. It is clear that
they were told the injections were to aid recovery. It's
clear that they were signing up to an injection with
sonmet hing called Thynosin. There appears to have been a

Power poi nt, but Essendon doesn't have that Powerpoint.
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| nmentioned going to the cliff. 1'mnot going to go
t hrough that again. | told you they were willing
participants.

Then | have al so nentioned how t hey managed to
conceal the programfromDr Reid or Dr De Mdrton; they
weren't involved in this. | don't need to go through that
again. It is clear that the players were expressly
instructed to conceal the injections. Wy would the

pl ayers conceal the injections? You renenber - - -

CHAI RVAN:.  That was so that their conpetitors wouldn't find out

that they had this great advantage. It was going to smash

Col I'i ngwood and everyone el se.

MR HOLMES: They wanted to conceal it fromDr Reid and you nay

recall the text nmessage exchange fromH rd at the end of
January when he was | think in Europe. The text nessages
are referred to in our subm ssions on page 59, paragraph
216. Hird sends a text nessage to Danny Corcoran, "Hi,
Dan. Hope all is going well. Howis Mlan? No stress
but need to organise a neeting with you, Reidy, Danksy and
the Weapon the day you get back. Reidy has stopped
everything which is getting a little frustrating. Need to
get your United Nations skills back in action.”

Cor coran responds, "You know I read your book on
worl d doping while | was away." He goes on, "And once |ay
people start injecting players there are al ways i ssues.

We nust be careful here for a host of reasons. Looking
forward to catching up.” Then Hrd responds, "Understand
about injecting. Don't want to push the boundaries."
That's exactly what they then tell the players. "Just
want to make sure we are doing everything we can within

the rules as the other clubs are a | ong way ahead of Reidy
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and us at the moment.”

I'm reminded, why do they use Dr Khan for all
these blood tests? Why do they conceal the blood tests
and what they were doing from Dr Reid? They were pushing
the boundaries. They knew they were going into areas
which they had been warned about. When they were told to
keep this program secret and not discuss it with anybody,
if you look at Mr - for example, Mr - said they
were told they wanted it to be confidential within the
playing group. "I remember them saying that only a couple
of the coaches were aware of what the supplement program
was going to be." Mr - another player, in his
transcript at AS-6.3, he said the supplement program was
"hidden from view within the football club".

- also says something along those lines,
"The second form was confidentiality, so the three people
who facilitated it and the playing group, the 2012 playing
group, that the group is the only ones to know." And the
three people he was talking about were Dank, Robinson and

Hird. Others; Dank said, it was almost a bit of

intellectual property. - recalls the players being

told by _ to keep the program a secret.

There are some other matters that we are going to
respond to and I am going to hand over to Mr Knowles
because they are matters which are more appropriately

dealt with by Mr Knowles.

MR KNOWLES: 1In the interests of time, I will structure the
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subm ssions perhaps not in a logically ordered way, but in
a way that will be nost tinme efficient by commenci ng on
t he question of whether or not Thynosin Beta-4 is a banned

substance, which is put in issue by 32 of the players.

CHAl RVAN:  Yes.
MR KNOALES: | will then go back to sonething nore |ike what

M Hol nes was addressing and to deal with two questions
relating to the cal culation of the 0.25 granms and the
conpoundi ng of the 0.25 grans and the significance and
what can come out of the evidence relating to the testing
that took place at Bio2l.

In respect of the first issue that Thynpsin
Beta-4 is a banned substance, the CEO relies on
essentially three propositions. The first, put sinply, is
that Thynosin Beta-4 is a banned substance because WADA
says it is banned. | will conme back to that with sonme
finesse, but that is the four corners of the subm ssion
and it depends on an interpretation of clause 6.3 of the
AFL Code.

The second proposition is that Thynosin Beta-4 is
banned under category S2.5 of the prohibited list, the
WADA prohibited Iist, on the basis that it is a growh
factor affecting nuscle, tendon and |iganent
vascul ari sati on and regenerative capacity. That is very
hard to say, so | mght just use a shorthand of it, that
it's a gromh factor.

The third basis is that Thynosin Beta-4 is a
banned substance under the SO category in the prohibited
list, on the basis that it has not been approved for human
t herapeuti c use.

In our witten subm ssions in relation to M Dank
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where it becane relevant, we did highlight some of the
changes to the WADA prohibited list in the 2010, 2011,
2012 years. However, with M Dank - - -

CHAI RVAN:  That doesn't apply to the players' situation,
M Know es, does it?

MR KNOALES: Wth respect, that's correct, M Chairman. There
is really no detail or nuance that has to be said about
the prohibited list in 2012.

Goi ng back to the first submssion as to why it
is banned, | would ask the Tribunal to turn to clause 6.3
of the AFL Code. Exhibit AFL-3 should be the Rules and
the Code. It is extracted at page 11 of our subm ssions.

CHAI RVAN: | have it.

MR KNOALES: The first proposition we put in relation to this
is that this clause neans what it says when it says that,
"WADA' s determ nation of the prohibited substance and the
prohi bited nmethods that will be included on the prohibited
list and the classification of substances into categories
on the prohibited list is final and shall not be subject
to chal |l enge. "

CHAI RMAN:  The argunent fromthe players, as | understand it,
is that what happens is not a determnation within the
meani ng of that cl ause.

MR KNOALES: Yes, we rely on an email from Dr Mazzoni, but
| accept that it is not a determ nation by the prohibited
list commttee, but the conmttee is not referred to in
clause 6.3 and it can't be suggested that a person in the
position of Dr Mazzoni doesn't have authority to speak for
WADA. That is a determ nation, in our respectful
subm ssi on.

| should say out of fairness that the players do
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point to the decision of WIllians which deals with a
different aspect, albeit a related aspect. The question
in that case was whether a particul ar substance fell under
the catch-all category of being simlar. WADA asserted
that it was a simlar substance and therefore caught by
the catch-all. The Court of Arbitration for Sport said,

"Well, no, WADA's assertion is not sufficient" - - -

CHAI RMAN:  That's not a determ nati on.
MR KNOALES: "It has to be proved." W distinguish that

position. W are not dealing with a catch-all or a
description of a substance as being simlar. W are
dealing with a position where, although not expressly
named, the only question is whether Thynosin Beta-4 is a
grow h factor in the rel evant sense and WADA has said it
is. But there are certainly sone simlarities with

the argunents that were put in WIllians, but we sinply say
that that doesn't apply here and that clause 6.3 should be
given its ordinary neaning. Even if we are wong on that
cl ause, 6.3 conmes back to deal with a secondary argunent
rai sed by the players under category S2.5 of the Code, but
| will deal with that separately.

In relation to S2.5, the category, the players
argunent whi ch was foreshadowed in our witten subm ssions
and el aborated in the 32 players’ witten subm ssions
appears to be that because the testing to date on Thynpsin

Beta-4 - - -

CHAI RVAN: s on ani mal s.

MR KNOWLES: Is in-vitro or on animals, one can't be certain

that it is a growh factor in the relevant sense in
humans. They cite a transcript reference from Professor

Handel sman where he di scusses the possibility - or | think
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his words were that there is "scant" evidence on humans.
True that is. But in our subm ssion the best avail able
scientific evidence suggests that it will have that
effect, albeit that without scientific trials on humans
one coul d never be absolutely sure. But absolute
certainty is not the standard of proof for which this
Tribunal is to determne the matter.

In fact, at various other points of the players’
subm ssions, the 32 players' subm ssions, | should say,
there are attacks made on the evidence given by Professor
Handel sman. But to Professor Handel sman's credit in this
case, in ny respectful subm ssion, he acknow edged the
relative lack of information, but nowhere was it
chal | enged that Thynosin Beta-4 did in fact have these
potential effects. Nowhere was it chall enged that the
underlying in-vitro or aninmal studies that were referred
to were accurate or correct. It really is noving into the
real m of specul ati on, beyond the real mof scientific
know edge, to suggest that it wouldn't have this
particul ar effect on humans.

It's then also put by the players, and this goes
back to clause 6.3, that Thynosin Beta-4 couldn't fall
under category S2.5 because it hasn't been shown by ASADA
that it nmeets two of the three criteria for listing on the
prohibited list. Those criteria are that use of the drug
is against the spirit of sport, that there is the
potential to enhance performance or that it represents a
risk to health.

| will cone back to the question of whether there
is in fact evidence of that, and in my subnission there

is. But if clause 6.3 does not have the effect of ny
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primary subm ssion, that it's banned because WADA says
it's banned, at the very |east clause 6.3 nust prevent a
chal l enge by a player to say, "You can't consider a growth
factor that has the rel evant characteristics to be a

prohi bited substance because it doesn't neet the criteria
in the WADA Code," and if that subm ssion needs any
support beyond the text of clause 6.3 it's found in the
footnote - one doesn't have to |ook far - where it says,
"The question of whether a substance neets the criteria in
this clause, criteria for including substances and net hods
on the prohibited list in a particular case, cannot be

rai sed as a defence to an anti-doping rule violation."
That, in ny respectful submission, is the end of it.

The players suggest, "Well, this can only apply
where there is an expressly nanmed substance."” But the
response to that mght be, "Well, clause 6.3, which is
based on a provision of the WADA Code, isn't expressly
limted by that." But the second response is WADA has
seen fit to limt or to prohibit the use of the growh
factors wwth the rel evant characteristics. Once it's
establ i shed by Professor Handel sman's evi dence that this
is such a growh factor, then this Tribunal, if it were to
go behi nd WADA and consi der whether the criteria would be
met, would, in ny respectful subm ssion, be falling into
error because it would be intruding onto the turf, so to
speak, of the prohibited Iist commttee.

The position that was al so put, and perhaps in
our witten subm ssions we reserve the right to | ead
further evidence if this subm ssion was to be put. From
the 32 players the riposte was, "Well, that's an inplied

adm ssion that you haven't proved the case.” If it is a
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case we have to prove, which for the reasons | have
already said it is not, then one |ooks to what are the
criteria. Putting aside the question of it being against
the spirit of sport, there's certainly sone subjective
eval uation there, but the other two criteria, that it has
the, and |I enphasise the word, "potential" to enhance
sports performance. Accepting the players' argunent at
their highest, that we can't know because there's no hunan
trials, at the very |east the gravanen of Professor

Handel sman' s evidence is that there is a potential that
the effects noted in animal trials and in-vitro trials
woul d be repeated in humans and that would be a

per f or mance enhanci ng effect.

The second criterion would be that it represents
arisk tothe health of a player. Professor Handel sman's
report, and | don't need to take the Tribunal to it, but
the report of 3 Decenber which is in exhibit AS-7, at
paragraph 17.5.8 Prof essor Handel sman descri bes the flip
side of the regenerative capacity of this substance is
that it does pronote cellular growh, sonetines irregular
cellular gromh, and creates a risk, not a certainty but a
ri sk, of carcinogenic effects. So, the risk to health is
al so established by Professor Handel sman's evi dence whi ch
was not chal | enged.

Now, what was put to Professor Handel sman in
evi dence was a phase 1 human trial where relatively |arge
doses of Thynosin Beta-4 were taken with no adverse
effects. In ny respectful subm ssion, that doesn't renove
the risk of harnful effects on hunans because the phase 1
human trial doesn't involve repeated dosages over a |ong

period, nor is it a longitudinal study. One would expect
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for something Iike a risk of a carcinogenic effect that it
won't happen overnight, but it will happen. So the fact
that a phase 1 trial hasn't been shown to have any adverse
ef fect doesn't renove the risk to human health, and that's
all that would need to be shown for that criteria to be
sati sfi ed.

To nove on then to the SO category, this is an
area where the 32 players' subm ssion did nmake criticism
of Professor Handel sman which were, if | mght submt,
patently unfair to Professor Handel sman. Professor
Handel sman to his credit admtted in his evidence that
he's not an expert in all regulatory environnents. He was
t hen cross-exanm ned on various transnational and nationa
bodi es for recognising and registering drugs, but his
adm ssion that he's not an expert on all regulatory
environnments is no nore than an honest and credible
statenment that he doesn't carry around with himin his
head an encycl opedi c know edge of every drug that's ever
been regi stered anywhere in the world. [It's not even
known whether it's possible to do a search of every drug
that's ever been regi stered anywhere in the world.

What Prof essor Handel sman stated was, to his
knowl edge, that the nmajor drug regul atory agenci es around
the worl d have not registered Thynosin Beta-4 for human
t herapeutic use. He said further that many ot her
countries sinply follow the | ead of those major regulatory
agencies. Inportantly, he said that in his searches
there's not even any what was called marketing materi al
i nvolving or pronoting the use of Thynosin Bet a-4.

So, we know there's only been phase 1 hunan

trials. There is no marketing material and none of the

. AFL Anti - Dopi ng Tri bunal 1130 MR KNOWLES
16/ 02/ 15



© 00 N oo 0o b~ w NP

W W N N N DD N D DD MDD PP PP PP, PP PR
O © 00 N o o Ao W N b O ©o 0o N oo O b~ wN -+, O

maj or regul atory bodies have listed it. In ny subm ssion
it'"s not a large inference to draw that it's not been
regi st ered anywhere.

The players have | ed no evidence on this issue.
They have suggested it in subm ssions, but it was open and
available to them if they wanted to denonstrate that it
had been registered anywhere in the world, that evidence
coul d have been obtained. That's not an attenpt to
reverse the onus of proof; | accept that we bear the onus
of proof. But whenever one considers whether the burden
of proof or the onus has been satisfied, ringing in ny
ears at least are the words of Chief Justice Mansfield in
Blatch v Archer that, when assessing evi dence, one
considers a party's capacity to produce evidence and the
ot her party's capacity to rebut that evidence.

Here we have a case where stones have been thrown
at Professor Handel sman in cross-examnation and in fina
subm ssi ons, but the players haven't come above the
parapet to |lead their own evidence.

CHAI RVAN:  They cal |l ed an expert.

MR KNOALES: Not on the question - - -

CHAI RMAN:  No, but they did call an expert.

MR KNOALES: Yes, and in fact that's telling, if | mght say.
On sonething that they thought was a contestable
proposition Dr Vine cane along, and I wll speak about his
evidence later, but there was no Dr Vine in respect of the
regi stration of drugs anywhere else in the world. So
that, in ny subm ssion, would allow the Tribunal to nore
confortably draw the inference which I"'minviting it to
make.

The other short point to make is the inherent
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trials. You can't be sure it has this effect.”
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is inplausible, shouldn't be accepted. W do accept, and
Pr of essor Handel sman accepted in cross-exam nation, that
SO is an alternative category. The way SO i s worded neans
you can't fit into SO and 2.5. So in terns of the
Tribunal's analysis it would first come to consider 2.5.
But to consider a subm ssion in the alternative, then SO
woul d be the subm ssion to be considered.

| apologise if | have gone through that quickly,

but we are short on tine.

CHAI RMAN:  No, that's been very clear, M Know es, thank you.

MR KNOALES: | mght nove to a separate topic which is largely

dealt with in our witten subm ssions and so I won't
repeat it. It is an inportant issue of how, in respect of
the first shipnent, the January shipnent, a quarter of a
gram of Thynosin Beta-4 can be conpounded in a way that
would allow it to be sufficient for M Dank to use at
Essendon.

At paragraphs 499 to 500 of our witten
subm ssions we have set out in quite a detailed way - and
| understand the mathematics of it at |east aren't
chal l enged, the plausibility of it nmay be, but the
mat henatics aren't challenged - that if the concentration

of the Thynosin Beta-4 was 3 mlligrans per m or
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3,000 mcrogranms per mM, and if each vial had 3
millilitres init, then there would be sufficient, subject
to one caveat | will conme to, amounts of the raw substance
to produce the 26 vials of Thynosin Beta-4 which were

di spensed to Essendon. There would al so be sufficient to
produce two test vials as well as one vial at a different
concentration that was sent to Eagle Pharnmaceutical s.

The fact that the vial that was sent for testing
at Eagl e Pharmaceuticals was at a different concentration
and a different volunme than the final product is not, in
my subm ssion, telling against our principal subm ssion
that it was at 3 mlligranms and 3 ms because the evidence
of the peopl e doing the conpoundi ng, Vania and Al avi, as
we have set out in the witten subm ssions, was that they
often produced the first batch or the test batch
separately and so that would explain the difference.

The caveat that | nentioned earlier was that
M Alavi in his evidence said that normal |y when
subst ances are provided, slightly nore than 2.5 grans, for
exanpl e, would be given to allow for wastage in
conpoundi ng, and we have factored that anount in in
performng the calculations. W don't do it in any
under handed way; we expose that in the reasons at 499 and
500 of our subm ssions.

The only matters on that, though, which really
requi re el aboration beyond our witten subm ssions really
come fromthe docunents which support the proposition that
the concentration was at 3 mlligrans per m and that the
vol unme was likely to be 3 nis

If I could take the Tribunal first, and in the

t housands of docunents the Tribunal has been given, this
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one may be the nost inportant. It is the invoice from

Conmo Pharmacy which is behind tab 3 of our key docunents.

CHAI RMAN:. O the ones that you have handed up.

MR KNOALES: Yes. |'mlooking on the reverse page of the

second leaf. So it is page 197 in the top right-hand
corner, which are the nunbers, of course, fromAS-3. The
i nvoi ce shows on 18 January initially the di spensing of
ei ght peptide Thynosin at 8 mlligrans per M in 8 mi
vials and 27 Hexarelin at 5 mlligrams per mM in a 5 ni
vial. The 27 Hexarelin, that nunber there, if the

Tri bunal goes to the next columm under the letters "QIY"
guantity, you will see that in fact it was 26 vials of
Hexarelin. The mathematics are that 26 tines 250, which
is the unit price in the next columm, equals $6, 500.
What's inportant is the next entry which reverses it on
the sane day is such that - there are three entries on
18 January and then what's instead dispensed is the 26
pepti de Thynosi n and seven Hexarelin.

It is our subm ssion that the first reversal
between the first entry on 18 January and the second entry
on 18 January in fact just reflects sonme kind of m stake
made at the time and corrected i nmedi ately, because you
will see that what was neant to be di spensed was not 27 or
26 vials of Hexarelin, but 26 vials of peptide Thynosin,
and that's the quantity dispensed in the body Iine, and
i nstead of eight peptide Thynosin it should instead have
been seven Hexarelin.

The second point to note on this invoice, and
| raise it by way of supporting the proposition that there
may have been different quantities or different

concentrations and vol umes of the sane substance, | said
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that it's not inplausible and in fact in ny subm ssion the
Tribunal will find or should find that there was a
different concentration dispensed to Essendon of Thynpsin
Beta-4 than was in fact sent to Eagle Pharnmaceuticals for
testing. But the first entry for Hexarelin on 10 January
shows 14 Hexarelin at 5 mlligranms in a 5 m vial, whereas
the entry for Hexarelin on 18 January, and |I'mtalking
about the bottomentry, the one that was actually

di spensed, shows 8 mlligrans in an 8 mM vial. So there
are variations wwthin M Alavi's conpoundi ng practi ces.

What perhaps, though, is the nost inportant
aspect of the invoice or the nost inportant information
t hat cones out of that invoice is that the anmounts
di spensed, so the bottomentry and the bottomline, show
peptide Thynpbsin at a concentration of 3 mlligrans per
m, which is the anmobunt or the concentration which the
cal culations in our subm ssions rely upon, but also the
price.

The price is such, although it's not inmediately
cl ear because there's no proper unit price quoted on that
line of the invoice, but 26 peptide Thynpbsin to equal the
price of $6,500 would amount to $250 per vial. That is a
price that's not w thout sone provenance in the evidence
because when M Al avi was pitching his business to M van
Spanje for the sale of peptides - and this docunent can be
seen behind tab 5 and |I'm | ooking at the second page
behind tab 5 of AS-3, page 209 - what he was pitching was
3,000 mcrogranms per m, and |I'm | ooking at the words here
"Thynmosin 3,000 mcrogranms per m," which is in the bottom
row of the first table, 3,000 microgranms of course being

equivalent to 3 mlligranms, the vial size is 3 nls and
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importantly the unit cost is $250.

So the Tribunal can confortably infer that when
26 vials of peptide Thynosin at 3 micrograns per m were
di spensed and they were dispensed at a price of $250 per
unit, they can confortably infer, or the Tribunal can
confortably infer, that's of the 3 nl quantity at the sane
price that was quoted to M van Spanje, and that is only
one nont h bef or ehand.

Counsel for the two players draw attention at
paragraph 22 of their subm ssion that it would seem
unlikely that a vial in respect of the first supply,
| don't think it's in dispute that it is a clear vial,
that a vial of 10 m capacity would only be filled to 3
m . There are a nunber of reasons why, in nmy submn ssion
that it is not unlikely or that it is not seemngly
unlikely that the vials would be less than full. One of
t hose reasons is that M Alavi, and | only need to give
the reference, but it is AS-7, in the third docunent,
which is M Alavi's interview, page 23, line 47 to page
24, line 1, M Alavi gives evidence that they weren't
al ways conpletely filled.

Onits own, M Alavi's evidence m ght not count
for nmuch, but there is sonme confirmation of that fromtwo
pl aces. The first | took you to before is the invoice
itself because the Hexarelin that was distributed on
18 January 2012, which again it is not in dispute was in
clear 10 mllilitre vials, was only 8 mllilitres
according to the invoice, so that wasn't conpletely full
But perhaps nore forcefully, if the Tribunal either now or
inits own tinme has regard to exhibit PG 21, which is the

cl ose-up of the video, the Facebook video from August
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2012, at least sonme of the bottles, particularly the
bottles of Mechano Growh Factor, are clear fromthe photo
not conpletely full.

So there's no practice fromM Alavi, even on his
own evi dence, but even on nore reliable evidence, there is
no practice fromM Alavi to conpletely fill the bottles.
So the 3 mlligrams per mM and 3 ml's per vial calculation
t hat has been submitted in our witten subm ssions are an
i nherently plausible way to produce 26 vials that were
di spensed to Essendon of Thynosin Beta-4.

While | nmention it, it's not specifically on this
topic, but while I nention the Facebook video, it is also
telling that in that key shot the canera spans across the
vials and on the far right-hand side the vial is
specifically named "Thynosin Beta-4" and on the enhanced
vision fromthat video, | couldn't pick it up nyself, but
once one sees the enhanced phot ographs we see the
concentration at 3,000 micrograns per nmMl. So again
further evidence, if further evidence be needed because it
is actually witten on the invoice, but further evidence
that that was the concentration.

M Charter's evidence in his interviews with
M Har greaves that anything dispensed at 3,000 m crograns
per m must be Thynosin Al pha because that's the standard
concentration, is even by the standards of M Charter's
evi dence unreliabl e because we have the photograph in the
Facebook video showi ng here is sonething | abelled
"Thynosin Beta-4" at 3,000 micrograns per nl and we have
the invoice itself, and we al so have the fact that there
is no evidence that at |east before February 2012 M Al avi

ever obtained Thynosin Al pha, and he did obtain Thynosin
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Bet a-4 because that is what the G. Bi ochemrecords show.

| should then turn to the Bio2l1 information and
the relevance of it. Primarily it is relevant to
establishing what the players put as a fifth leg or a
fifth link in the chain that the substance was in fact
Thynosin Beta-4. W have already addressed that, but in
ny subm ssion the fifth legis a fifth wheel. It is
unnecessary because the propositions earlier put that
Charter obtained Thynosin Beta-4 from China and Al avi
conpounded Thynosin Beta-4 and Dank adm ni stered Thynosin
Beta-4, they all assune that the substance was Thynosin
Beta-4. The CEO accepts it's not just enough for a
substance to be naned or thought to be Thynosin Beta-4, it
has to be Thynosin Beta-4, so the fifth |l eg doesn't really
add anything to the propositions which we accept are
essential elenents of the matters we have to prove.

But the issue at hand was the Bi 021 information.
It is primarily relevant to establishing that the second
supply was in fact Thynosin Beta-4. But inferentially it
is also relevant to the first shipnment and that is
because, if the Tribunal is satisfied that the second
shi pment based on the Bi 021 results and other information
was Thynosin Beta-4, then it could nore readily be
accepted that the source fromwhich M Al avi was obtaining
this material was a reliable source and therefore that the
first shipnment was al so Thynosi n Bet a- 4.

In respect of the Bio2l information there has
been an out break of peace to sonme extent between the
pl ayers and ASADA on the differences, if any, between the
evi dence of Dr Vine and Professor Handel sman. | hope to

characterise it fairly as the difference is really one of
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expression and context, largely subject to two issues

| will cone to, and that is both experts accept that the
test that received the nost attention in cross-exam nation
from9 May 2012 shows results which, allow ng for
calibration error, are consistent with the substance being
Thynosin Beta-4, are inconsistent with that substance
bei ng Thynosi n Al pha and, subject to one caveat by

Dr Vine, inconsistent with the substance being
Thynonodul i n.

Dr Vine's caveat which is referred to in our
witten subm ssions, | don't need to take the Tribunal to
t he evidence, was that he accepted Thynonodulin was a
m xture of peptides. He accepted that a m xture you woul d
ordinarily see peaks on a nmass spectroneter at various
different graphs, but he did reserve his position that it
is possible that it could be a m xture that coincidentally
was made up of substances all with roughly identical
nmol ecul ar weights. But that's a caveat that the Tribuna
could put out of its m nd because, given Professor
Handel sman' s evi dence of how Thynonodulin is created as a
crude |lysate or a crude extract of a calf's thynus gl and,
the potential that it would be entirely nmade up by
substances all with coincidentally the sanme nol ecul ar
wei ght would be infinitesimally small. But Dr Vine was
quite correct to reserve his position and he didn't
profess to be an expert in the thymus or in Thynonodulin.

So the area of agreenent is that the test could
be consistent or is consistent, allowing for calibration
error, with Thynosin Beta-4. There is a further area of
agreenment in that it is inconsistent with Thynosin Al pha.

The issues that are between the parties or
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bet ween the experts, as | said, come down to context and
whet her one goes further and draws an inference that the
substance that was tested in that test was Thynobsin

Bet a-4. Professor Handel sman expressed by reference to
vari ous contextual factors, including the nane of the file
and other matters, that it was Thynosin Bet a- 4.

Utimately that's not a question for the experts. That's

a jury question.

CHAI RVAN: That's a question for us.

MR KNOWNLES: Because neither Dr Vine nor Professor Handel sman

are as fully aware of the context as you gentlenen are.
We have set out in our witten subm ssions the reasons we
say why the context suggests that it is Thynosin Beta-4,
but there is sonething of Professor Handel sman's evi dence
that is useful in understanding this context.

VWhat is being dealt with is not |aboratory
science of the rigours of Dr Vine and we certainly don't
put forward the Bi 021 test as concl usive proof as one
woul d in an anal ytical sanple case that this is clearly
Thynosin Beta-4. But Professor Handel sman has his feet
firmy planted on the ground and understands that a
subur ban pharmaci st m ght cut corners and m ght use rough
and ready checks. H's phrase | think was "perfection is
t he eneny of good”. In circunstances where what we have
is all the evidence pointing in the direction of Thynosin
Bet a- 4 bei ng obtained by this pharmacy, and soneone goes
off to test what is not an unknown product in the dark,
they receive Thynosin Beta-4, they go to test it and they
get results consistent with it, then the Bi o2l infornmation
is powerful evidence in support of the proposition, albeit

that on its owmn it wouldn't withstand or neet the
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confortable satisfaction test.

There are two issues of conflict that arise from
t he subm ssions of the 32 players. At paragraphs 108 and
109 of their witten subm ssions the 32 players say that
four out of five tests done on 9 May 2012 do not show
Thynosi n Al pha or Thynosin Beta. At best that subm ssion
is msleading, because it doesn't tell the full story of
those five tests that were perforned on that date. What
woul d be nore accurate to say is that five out of five of
those tests don't show Thynosin Al pha, but three out of
those five tests only show a ruler on the bottom axis of
t he graph that goes up to about 3,500 daltons, at best
4,000 daltons. The uncontested evidence is that the
nmol ecul ar wei ght of Thynobsin Beta-4 is 4,963.

"' mrem nded that the graphs |I'mtalking about
can be nore helpfully viewed at tab 7 of ny docunents.
They are PG 17. But the first test on PG 17, this is in
tab 7 of the bundle of docunments, the first test shows no
peak in Thynosin Beta-4, which one would expect to see
just alittle short of the 5,000 axis. That nay be
accepted. | will conme back to that test.

The second test on the next page is one of the
tests I'mtal king about. The axis on the bottom only goes
up to 4,000 daltons and the agreed evidence of both
Prof essor Handel sman and Dr Vine was that on that test you
couldn't tell one way or another whether what was being
tested was Thynosin Beta-4. The exanple put to me earlier
was that if you had a ruler that was six foot, you could
tell fromthe mark on the ruler where | would be, ny
hei ght, but you couldn't tell M Holnmes's hei ght because

he is six foot six and the ruler just doesn't extend far
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enough.

The third test is the test that received the nost
attention during cross-exam nation and, allow ng for
calibration error, that is a result consistent with the
presence of Thynosin Beta-4. The fourth and the fifth
tests are another one of these short ruler tests where we
sinply can't say whether or not Thynosin Beta-4 was being
t est ed.

| f the Tribunal would just give ne a nonent,
| want to give a transcript reference for where Dr Vine
and Dr Handel sman agreed. | don't need to take the
Tribunal there, but it is all on page 757 of the
transcript. Professor Handel sman at lines 10 to 15 raises
the issue of the bottom axis neasurenents being too short
and Dr Vine agrees at lines 29 to 31 of page 757

That | eaves the first test which discloses the
presence of neither Thynosin Al pha nor Thynosin Beta- 4,
but the evidence of Vania is that when using the Bio2l
machines it was a nulti-staged process that involved
firstly using a different nmachine entirely and then
testing different fractions. So the fact that one test
doesn't disclose the presence of Thynosin Beta-4 doesn't
reduce the weight of the CEO s subm ssion once account is
taken for that.

So, as | said, the players' subm ssion that four
out of the five tests don't disclose the presence of
Thynosin Beta-4 at best is strictly true, but doesn't tell
the whole story. But really the position is that there's
no sign of Thynosin Al pha on any test. There is signs
consistent with the presence of Thynosin Beta-4 on one

test and three of the tests we don't know about Thynpsin
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Bet a-4 because it can't be determ ned fromthe
nmeasur enent s.

That then leads to a final point that came up in
t he cross-exam nation of Professor Handel sman and is
rai sed again in paragraph 111 of the witten subm ssions
of the 32 players. They say that Professor Handel sman
contradicted his earlier evidence regarding the nol ecul ar
wei ght of Thynosin Beta-10. The Tribunal m ght remenber
Pr of essor Handel sman was taken to the diagramin his first
report of 3 Decenber which included diagranmatic
structures of the peptide chain of Thynopsin Beta- 10,
Thynosi n Beta-4 and Thynosin Beta-15. Those di agrans show
that Thynosin Beta-10 is a 43 anino acid chain peptide,
but over his lunch break Professor Handel sman searched the
Chentpi der dat abase and cane up with a docunent which is
AS- 23 whi ch showed that Thynosin Beta-10 has a 38 ami no
aci d chain.

The players in their subm ssion at paragraph 111
say this is a conflict, but they don't in fact refer the
Tri bunal to where Professor Handel sman resol ved this
conflict in his own evidence. Despite M Ilhle's best
attenpts to control the w tness, Professor Handel sman cane
back to his earlier questions about this and said he
wanted to add sonmething, and he did add sonething at page
742, lines 9 to 22, which again in the interests of tine
| won't take the Tribunal to, but Professor Handel sman's
evi dence was that the ChenSpider report in AS-23 is
probably accurate, but that the diagramin his original
report showing the 43 am no acid chain for Thynosin
Bet a- 10 was probably what he said is a proform of Thynosin

Bet a- 10 where five of the amno acids at the start of the
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chain are chopped off in the process of manufacturing the
pr oduct .

He al so raised that the distinction with Thynosin
Beta-15 in the two reports and the Chentpi der analysis is
probably expl ained by the fact that there is a nethionine
l[ink in the amno acid chain which is probably oxidised.
Wi | st that descends sonmewhat into the technical evidence,
it shows two things: Firstly, that the players' criticism
of Professor Handel sman's evidence is unfair, but perhaps
of nore substance what it does show, and as Dr Vine
admtted in the transcript, is that the report of 9 My
2012 whi ch does show a substance consistent with the
nmol ecul ar wei ght of Thynosin Beta-4, is that that is
unlikely to be Thynosin Beta-10 because we know from
Pr of essor Handel sman's correction that the 43 am no acid
chain, which m ght have a roughly simlar weight to
Thynosin Beta-4, is in fact a proformand that it's
chopped of f in the manufacturing process, but also one has
to | ook again at the context of this evidence.

It's suggested that it could be Thynosin Beta-10
because of an arguable simlar nol ecular weight. The
reference to Thynosin Beta-10 in the experts' evidence
stands alone. There is no reference to Thynosin Beta-10
in any of the lay evidence. There is no evidence that
M Charter obtained it or that he was interested in
obtaining it. There is no evidence that M Al avi
conpounded it or even thought he was conpounding it.

There is no evidence that it was ever even available to
t he public.
We know fromthe Ali Baba website that

Thynmonmodul in is sold by the tonne, or at |east a substance
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describing itself as Thynmonodulin is being sold by the
tonne. |If the players' contention that this could have
been Thynosin Beta-10 had any real substance, one would
expect the players to have put on sone evidence akin to
what they put on fromthe Ali Baba website to suggest that
it's a real possibility in the real world, outside the
worl d of mass spectronetry, that it is a real possibility
that Thynosin Beta-10 coul d have been obt ai ned.

The final reason on the question of could it have
been Thynosin Beta-10 is that you will recall that both
Dr Vine and Professor Handel sman in their evidence
referred to the ChentSpider website and they took a margin
for error around the result of the test of 9 May, and they
obtained results fromthat search of what substances it
could be. Professor Handel sman showed that Thynosin
Beta-4 was the only substance that canme up. Dr Vine nade
the point that the ChenfSpi der website is not encycl opedi c,
especially on the question of proteins, and Professor
Handel snman deferred to Dr Vine's nore frequent use of the
Chentpi der website.

But what is interesting is that, firstly, even
allowng for the limtations of the ChenfSpi der website,
Thynosin Beta-10 didn't cone up in that search. Thynosin
Beta-4 was the only type of Thynosin that cane up.
Secondly, even accepting Dr Vine's statenent that
ChentSpi der is not encycl opedic or conprehensive for those
particul ar types of protein, it is accurate enough that
Dr Vine thought it was sufficient to refer to in his
report.

The whol e reason Chentpi der canme to be used and

cane to be referred to in this evidence was that Dr Vine's
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own report referred to it. So, whilst we accept and
certainly do not challenge Dr Vine's evidence that it may
not be encyclopedic, this Tribunal shouldn't infer from
that the reverse, that is that it is inaccurate, because
Dr Vine, an expert whose credentials are not chall enged,
felt it sufficiently reliable to refer to it in a report
to this Tribunal.

" mal so rem nded not only was it the only
Thynosin within that range that Professor Handel sman found
over lunch fromthe ChentSpider website; it's the only
organi ¢ substance, the only substance with a CAN nunber,
which is a classification nunber given to chem cals, which
suggests that the other substances, as Professor
Handel sman said, are not naturally occurring. They are
synthetic and products that are really only created in the
research | aboratory context. They are certainly not
subst ances whi ch woul d be available to people |ike
M Charter and they are not substances which GL Bi ochem
are advertising for sale, unlike Thynosin Beta-4.

That conpletes everything | wanted to say on the
Bi 021 information. The next matter which |I m ght deal
with is a short point. Paragraph 20 of the subm ssions of
the two players raises a question which may have been
rhetorical, but I will attenpt to answer it, which is how
do we know that Dank even used the substances that were
part of the first supply, the January supply, because they
were fried and Dank may not have used the fried peptides?

There are a nunber of things that could be said
about that, but what the evidence does showis that the
first supply was in clear vials, the second supply was in

anber vials. W then concentrate only on the clear vials
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because it is only where clear vials are used that the
suggestion that the peptides could have been fried cones
from But what we have is Suki Hobson, an official at
Essendon, saying that she was injected with Hexarelin from
a clear vial. So, Dank didn't have any inhibitions about
usi ng substances fromclear vials, peptides fromclear
vials, on Suki Hobson. Wy, it mght be thought, would he
have any inhibition using another type of peptide froma
clear vial on the players?

We al so, perhaps nore powerfully, have a
significant nunber of the players, and this is detailed in
t he schedule that's annexed to our subm ssions, but a not
i nsignificant nunber of players report having injections
fromclear vials. So, the suggestion that M Dank
deci ded, "Oh, dear, these are fried, | better not use
them" is inconsistent with that. But we al so know t hat
M Dank wasn't in any position to actually determ ne
whet her they were fried or not. He asserted that they
were to M Alavi, perhaps for his own reasons, but we know
that he collected the material from M Al avi when they
wer e di spensed, on the basis that he said he woul d get
themtested at M notopes and that testing never occurred.
He then went back to M Alavi and said they were fried.
The unstated assunption that M Al avi nust have had was,
"Well, that nust have been disclosed in the M notopes
testing that they were fried." But we know that just
coul dn't have been the case.

So why woul d the Tribunal, in nmy respectful
subm ssion, come to the position that Dank woul dn't have
used potentially fried peptides, when we know he did

inject players fromclear bottles, we know he did inject a
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different peptide froma clear bottle to Suki Hobson, and
we know he had no basis on which to assert that they were
in fact fried.

The next matter - - -

MR CLELLAND: M Chairman, can | just say sonething just in
deference to M Know es. | nmade a coment at the Bar
table which wasn't directed to him It wasn't that the
subm ssion we nade was misstated. It was that the
interpretation of our subm ssion m sstated the burden of
proof; that is, the burden on ASADA to prove that M Dank
had used the material rather than a burden on the players
to prove that he had not. That was the point of ny

comment at the Bar table.

MR KNOALES: | don't take any issue with that.
CHAIRVAN: | don't think M Know es takes any issue with that.
MR KNOALES: | wish it were otherw se.

CHAI RVAN:  You are putting forward the fried aspect, that there
is sone evidence there that that's what happened. W have
to assess that evidence in ternms of what we make of it,
but it is said, "Well, does that raise sone doubts about
what went to Essendon in terns of any product that had
been conmpounded?”

MR CLELLAND: | think it drives you back to the - - -

CHAIRVAN: It is raised in that context.

MR CLELLAND: Quite, but it is only really an observation on
the way through. It doesn't derogate fromthe need for
ASADA to prove first and forenost on adm ssible and
reliabl e evidence that Dank adm nistered that substance
which is said to have been obtained from Al avi which was
said to have been Thynosi n Bet a- 4.

CHAI RVAN: Yes.
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MR KNOALES: At |east on that point there is probably sone

furious agreenent fromthis end of the Bar table.

The next responsive point is a related point, but
it cones out of paragraph 147 of the 32 players’
subm ssions. It is the possibility that the Thynosin
Beta-4 may have degraded because of the manner that it was
transported and stored. This is not just arising fromthe
clear vials of the first delivery, but also the fact that
it wasn't kept refrigerated at all tines.

We have fairly conprehensively anticipated that
subm ssion. It is paragraph 695 to paragraph 705 of our
witten subm ssions and | don't need to repeat that. But
there are two matters which do arise fromthe players
subm ssions. The first is they rely without stating the
effect of M Sedrak's evidence of the possibility that if
the recommendation to refrigerate the substance is not
conplied with, the substances m ght break down.

M Sedrak's evidence was that it will break down
after three to four nonths and then it will be water or
just | oose peptides. Three to four nonths is nore than
the tinefrane than we are talking here. |[If the peptides
or the Thynosin Beta-4 was di spensed in January and then
again in February, we know that for at |east a | arge part
of the time it was refrigerated in M Dank's office,
because that's the players' evidence and that's the
evi dence also of M Robinson. To the extent that it was
ever outside, then even if there was sone degradation, it
woul d have three to four nonths of sonme limted utility,
or some utility.

So when we al so conpare that with Professor

Handel sman' s evi dence of the way in which this substance
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woul d degrade, if it did becone degraded, that it's likely
that sone nol ecul es may be affected, but it would be
unlikely that all of the nolecules of Thynosin Beta-4
woul d degr ade.

The next matter is a short point that may just be
a matter of how one reads the subm ssions, | suspect. But
for certainty and clarification, at paragraph 100 of the
subm ssions of M Grace and M | hle the players chall enge
the contention that the orders that M Dank nmade which
were not orders for his private conpany, MRC, were pl aced
directly wth M Charter. This subm ssion may actually
reflect sone uncertainty as to what ASADA's case on this
was. The subm ssion nade by ASADA was in respect of the
pepti des di spensed in January 2012, which is the first
supply, and it was in that supply where it's said that the
order was placed directly with Charter

It's never been part of the case put by ASADA
that the second shipnent, that order was placed directly
with Charter. |In fact, there's a text nessage between
M Alavi and M Charter where M Alavi says that he w |
deal directly with Cedric to get further supplies. So,
for abundant clarification, the case of ASADA is that the
second shipnent did not cone or was not ordered by M Dank
directly through M Charter, accepting of course that
M  Ant hony was an associate of Charter, but there's
certainly a degree of anbiguity which should be resol ved
and | hope that does resolve it.

The next matter is a curious suggestion at
paragraph 169 of the players' subm ssion that the
substance that m ght have been injected was Hexarelin.

| say it's curious because it's a brave defence to say,
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"I didn't take one banned substance. | took another
banned substance.” | know that's a caricature of the

pl ayers' subm ssion, because their subm ssion is in fact
we haven't proved that it was Thynosin Beta-4 because of
the possibility, not the certainty or not to the state of
confortable satisfaction, that it was Hexarelin. But it
does still show the tension in what the players are

subm tting when they say that what they received was
Hexarel i n.

But, beyond that forensic tension, the evidence
is strongly against the proposition that it was Hexarelin
instead of Thynpbsin Beta-4. | choose those words sonewhat
careful ly because the Tribunal will be aware in M Dank's
case it is alleged that he did adm nister Hexarelin to the
pl ayers. We don't identify any specific player and no
pl ayer is charged with that. But it's clearly not, in ny

subm ssion, Hexarelin instead of Thynosin Beta-4.

CHAI RMAN:  You are putting it on the basis that in addition to.
MR KNOALES: Yes. There is a series of reasons why. W know

the players consented to injections of Thynosin. They
didn't consent to receive Hexarelin. W know that they
were told at the auditoriumneeting that Thynosin was
going to be one of the substances. No player says that
Hexarelin was nmentioned at the neeting. In fact no player
gi ves any evidence that they were told that they were
being injected with Hexarelin, ever, or that they ever saw
M Dank in possession of Hexarelin. Suki Hobson's

evidence is different of course.

CHAI RMAN:  She says that she was injected with it.
MR KNOALES: Yes. O course, and perhaps predictably, the

pl ayers haven't gone into evidence thenselves now to say
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that what they received might have been Hexarelin. We

have text messages from two players, Mr - and

Mr _ between those two players and Dank, which

specifically refer to receiving Thymosin injections, and
they also mention Thymosin injections being received by a
player identified only as - So to suggest, "It
wasn't Thymosin; it might have been Hexarelin," flies in
the face of all those facts and isn't a submission which,
in my respectful submission, the Tribunal should be
attracted to.

There are two other matters which I wish to
address. The first is the contention at paragraph 174 of
the players' written submissions; again perhaps a
rhetorical contention but one that is worthy of a
response. Why would Alavi continue to provide Dank with
substances if he hadn't been paid? This can only relate
to the second shipment because the necessary premise upon
which this submission is put is that he wasn't paid for
the first shipment.

But in respect of the second shipment there are
any number of reasons why someone like Mr Alavi would
continue to supply. The first is old-fashioned greed. We
knew from the start that Alavi and Charter were interested
in Dank, interested in Essendon and interested in MRC as a
potential for further work. So the fact that they weren't
paid for some early supplies doesn't mean that they didn't
see the rivers of gold into the future that would have
meant they would be interested in eventually obtaining

payment for these supplies.

CHAIRMAN: You then had the Qatar situation in terms of

potential there which clearly Alavi was interested in
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t appi ng into.

MR KNOALES: Yes. This kind of potential is disclosed very

early on. In tab 5 of the bundle that has been handed up

this is an email where it is said - - -

CHAl RMAN: Tab?
MR KNOALES: Tab 5. The second sentence of the second

paragraph it is said, "Take a | ook and | et nme know what
you think. Based on the 40 per cent GP nodel, it will be
very much worth our while." These are people who are
mercantilely m nded and they are interested in the
potential .

But also, quite apart fromthat, in our witten
subm ssi ons at paragraph 615 we have set out sone
references to further information which suggests that it
can be inferred fromthe contenporaneous text nessages
that Alavi did provide Dank certain material free of
charge because they were used for trials, and Dank was
obtaining themon the pretext that they were being used
for a research project. Qur witten subn ssions deal with
that nore fully and I don't think I need to go further.

The | ast matter which | wanted to deal wth
arises fromthe players' reliance on the decision of Mark
French v ASADA. In the list of authorities that we have
handed to the Tribunal, at tab 9 we provide a copy of a
case, and put short | should say the players may go into

nmore detail about this - - -

CHAI RVAN: Is this Burns?

MR KNOALES: This is the Burns decision. _
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The rel evant paragraph and the proposition which
| wish to take fromthis is really at paragraph 19 of the
decision. Fromit one draws the inportance, depending on
the facts of each case, of adm ssions. Here in this case
we have an adm ssion by Dank that Thynosin Beta-4 was
used, and we have the surroundi ng circunstances which
suggest that Thynosin Beta-4 was obtai ned. The point
| seek to make is that one doesn't need to go further and
requi re ASADA to produce conclusive scientific proof that
it was in fact Thynosin Beta-4.

In Burns what was put in issue was whet her a
pl ayer who was charged with or alleged to have used a
prohi bited substance, what was put in issue was whet her
that substance was in fact what it purported to be. At
paragraph 19 the Tribunal say, "In our judgnent, there is
no further requirenent of analytical evidence confirmng
t hat substances are i ndeed what the respondent says they

ar e.

It then cites the decision in USADA v Leogrande,

whereas in Burns and
in this case we are not tal king about m xtures, we are

tal ki ng about the prohibited substance itself. So we
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don't need further scientific evidence to show it is what
it purports to be, because we have all of the other
surroundi ng circunstances whi ch show the Tribunal can be
confortably satisfied that the product was obtained froma

source, that the source was reliable and - - -

CHAI RMAN:  That's a fundanental point, isn't it? This is one

that M Celland raises clearly, in essence saying, "Look,
when you try and sift through all this |arge anobunt of

evi dence there is a fundanental thing; nanely, that there
is no substance that's ever been definitively tested which
can be linked to the players, no anal ytical evidence which
one mght nornmally get in one of these cases. 1In the
absence of that, that's very nuch a matter that should be
taken into account in ternms of confortable satisfaction."

We know you can have drug cases, for exanple,
whi ch can be proved by circunstantial evidence, even
t hough the actual substance, |ike heroin or whatever, is
not avail able. Another exanple of that is situations
where there has to be determ ned whether it's a comerci al
quantity or not, and you are not able to produce a
commercial quantity of heroin and weigh it and do
everything else, but it's sought to prove the case on the
basis of the circunstantial evidence proving beyond
reasonabl e doubt that the anpunt of heroin involved in the
trafficking was at |east the comercial quantity.

In essence that's the situation here. That's the
way you are approaching the case, and the players are
approaching it on the basis, "Wll, that's all very
interesting. But without the benefit of the definitive
anal ytical evidence then that's an inportant matter in

terns of confortable satisfaction that the substance that
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was purchased and conpounded and used was the prohibited
substance, " assum ng we are satisfied that Thynosin Beta-4
is a prohibited substance. | think that's essentially
what M Celland is saying in his subm ssion.

MR CLELLAND: Yes, Your Honour.

MR KNOALES: That is a characteristically fair analysis of the
position of the parties. This is an unusual case in an
anti - dopi ng cont ext.

CHAI RVAN:  You can say that again, M Know es.

MR KNOALES: Generally yes, but specifically - - -

CHAI RVAN: W& woul d be very pleased not to have anot her one.

MR KNOALES: So will I. Odinarily one sees a charge of use
and attenpted use. So you don't need to get into the
provenance because, "Either it was anabolic steroids or
you thought it was anabolic steroids.”

CHAI RMAN:  "You intended to use anabolic steroids,” bearing in
mnd the very wide definition of "attenpt” in the Code
conpared to the usual crimnal |aw definition of
"attenpt".

MR KNOALES: But in this case we obviously don't have that.

But Burns is instructive because what was found was not
attenpt but ultimately use. The Tribunal in that case
didn't say, "I can't be confortably satisfied until you
tell me where in China these drugs came from™"™ The
provenance just didn't cone into it. Once there was an
adm ssion that was held to be reliable, the Tribunal
sinply accepted it w thout further evidence.

Each case depends on its own facts. But what
ASADA has done in this case is to go above and beyond and
try and establish the provenance of the drugs. One can

tell fromthe degree of protest at the very start of today
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that M Grace put on his objection to the docunent at page
30 and 31 that that's a crucial docunment. |If it wasn't,

M G ace woul dn't have objected so strongly. Wat it
shows is that G. Biochemis a reliable source and the

provenance fromthere through M Alavi is shown by the

cont enpor aneous records.

But our case

doesn't depend on that, because one thing the Tribunal can
have nore confort in is contenporaneous accounts and
accounts that are corroborated by other evidence, accounts
whi ch have been given consistently, accounts which are

ot herw se plausible. That doesn't require any great
citation of principle. It's just commopn sense fact

finding which we urge upon the Tribunal .

CHAI RMAN:  Yes. That's one side of the coin. _

MR KNOALES: | m ght hand back to ny | earned | eader.

CHAI RVAN: W night have reached a magi ¢ nonent. _

There is

clearly a different view put by the parties in relation to
what evi dence supports the evidence of these people.
ASADA says that docunents, for exanple, even though they
are produced by them can support their evidence when you
| ook at the circunstances of the docunents.

On the other side, the players say, "You should

be reluctant to accept that material produced by them
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supports their evidence. |It's comng fromthe same source
in the sense that they have produced it. They haven't
produced a | ot of other docunmentation. That raises issues
about what confidence you can have in that evidence
supporting what they are saying." They are the positions,
and we have to resolve them

M Holnmes, | notice it's 4 o' clock. W would
think in the circunstances that we are probably not going
to conplete the subm ssions tonorrow. What is your

position in terns of further tinme?

MR HOLMES: Can | say we had hoped and we still believe we can

finish today. Literally, we have finished now The
addi tional matters that we have had tine to prepare
speaki ng notes for, | have our speaking notes and | think
it would be nore efficient if | just tendered those

speaki ng notes now.

CHAI RVAN:  Yes. Did you propose to put in any oral subm ssions

inrelation to Dank's situation? It is a pretty

conpr ehensi ve subm ssion that you have put in relation to
M Dank. He doesn't know it of course, but he draws sone
support fromM Celland s subm ssion of course in the
sense that there is no definitive analysis of any of the
substances that it's alleged that M Dank has given to a
range of people. But, anyway, we understand the basis of
your argunent that that's not necessary. There's plenty
of other evidence that that's what took place. But unless
there are things you specifically want to, we don't need

you to take us through those subm ssions relating to Dank.

MR HOLMES: W were going to propose that we are here to assi st

you and, if you have any specific matter in relation to

M Dank and aligning the two matters so that you can dea
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with them both at the sane tine, they need to be resol ved
in a consistent way - - -

CHAI RMAN:  Yes. That's true

MR HOLMES: W would respond to any request for assistance
expedi tiously and provide you with answers and copies to
our friends if that need arises. W have tried to put it
in the nost conprehensive way, and that's why we perhaps
took a little time because we needed to focus on the 32
and two players first. So, yes, we are here to assist.
We don't propose to occupy hearing tine.

Can | just hand up - there are five speaking
notes matters to finish our subm ssions.

CHAI RVMAN: Al right. You have copies you can give to your
col | eagues?

MR HOLMES: Yes. |Ignore the nunbers, but the [redacted] and
t he Thynmonodulin photo, we put that there. The
reliability of docunments about the second supply; an
al l egati on we ignore docunents; an allegation we
sel ectively disclosed docunents; a discrete one in
relation to CIC1295; and then the conflation of two issues
inrelation to Thynosin and the AOD st udy.

CHAIRVAN: | think we better formally mark these speaki ng notes
which are part of the oral subm ssions of the CEO which
will be AS-36.

#EXH BI T AS-36 - Speaki ng notes of the oral subm ssions of the
CEO of ASADA.

MR HOLMES: Subject to any questions, that conpletes the oral
subm ssions for the CEO

CHAI RVAN:  Ckay. Thanks, M Hol nes, thanks, M Know es, for
your assistance. M Gace and M Celland in particul ar,

we would certainly like to conclude the subm ssions
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tonorrow, if that's fair to you. W don't want to inhibit
you, because there are inportant matters you have to cover
and if necessary | think we would be happy to sit on a
little bit longer if it meant that we could conclude the
subm ssions tonorrow. M d eeson may al so want to add
sone things, but we have been assisted by the witten

subm ssion he has already provided. What is your feeling?

MR GRACE: | understand from M d eeson he will be very short
and he was going to go prior to us.

CHAI RVAN:  That's probably a good i dea.

MR GRACE: | would envisage that we will finish tonorrow
including M Celland.

CHAI RMAN:.  We are prepared to sit on a bit if it is necessary
so that we can conplete. The other thing I'mthinking of,
we need to just tidy up the record. But we did under
M Hol nes' s paragraph 44 say we would do a final check as
to what material in effect needs to cone out of the
material that's already been tendered because it hasn't
been relied upon with respect to the subm ssions. So it
hasn't been added to what we have al ready got.

What we were going to suggest, rather than us
trying to do that as an exercise as part of the hearing,
if we ask the counsel assisting us if they could |iaise
perhaps with the solicitors for the parties with a viewto
trying to see if that can be agreed as to what docunents
need to cone out and then those docunents will be
returned, and perhaps a list could be nmade of the
docunments that are returned. Does that neet with favour
fromthe parties?

MR HOLMES: | think that's appropriate so far as we are

concerned. W feel for the person who is going to do it.
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CHAI RMAN: It just seens a practical

way to try to have that

sorted out. Thank you for your assistance today and we

will resune at 10 o' clock in the norning.

ADJOURNED UNTI L TUESDAY, 17 FEBRUARY 2015
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